
In the Matter of Police Sergeant (PM2650G), Camden,  
CSC Docket Nos. 2010-3949 and 2011-1644 
(Civil Service Commission, decided February 2, 2011) 
 

Robert Chew, William Frampton, Christopher Frucci, Joseph Hoffman, 
Michael Hughes, Vincent McCalla, Gabriel Olmo, Pedro Perez, John Polcyn, Hector 
Ramirez, Ella Roberts, Vincent Robinson, Vincent Saunders, Randy Smith, and 
Edward Spillane, Police Officers with the City of Camden, represented by Mary 
Beth Clark, Esq., request that the eligible list for Police Sergeant (PM2650G), 
Camden, be revived in order to effectuate their appointments.  The appellants also 
request a stay of their return to their permanent titles, pending the outcome of their 
request. 

 
By way of background, the Police Sergeant (PM2650G), Camden, eligible list 

was promulgated on January 12, 2006 and expired on January 11, 2010.9  During 
the life of the list, three certifications were issued, and 12 appointments were made.  
The appellants were ranked between third and 34th on this list.  The subsequent 
eligible list for Police Sergeant (PM2661L), Camden, was promulgated on June 3, 
2010 and expires on June 2, 2013.  To date, no certifications have been issued, and 
no appointments have been made.  Eleven of the 15 appellants appear on the 
current eligible list, with ranks ranging from seven to 113. 

 
In the instant request, the appellants state that, on varying dates prior to 

June 2010, they assumed “Acting” Police Sergeant positions with Camden.  The 
appellants contend that they were appointed to fill permanent and funded Police 
Sergeant vacancies at a time when they would have been reachable for appointment 
from the Police Sergeant (PM2650G), Camden, eligible list.  However, they contend 
that the appointing authority inexplicably failed to take the necessary steps to 
effectuate their permanent appointments from the list.  Thus, the appellants 
request that the Police Sergeant (PM2650G), Camden, eligible list be revived in 
order to properly effectuate their appointments. 

 
In response, the appointing authority, represented by Marc A. Riondino, 

Acting City Attorney, does not dispute that it appointed the appellants to “Acting” 
Police Sergeant positions on various dates between May 18, 2009 and February 8, 
2010.  However, the appointing authority argues that it was unable to make these 
appointments permanent because it had not received the necessary approval from 
the Department of Community Affairs (DCA), pursuant to the Municipal 
Rehabilitation and Economic Recovery Act (MRERA) and the Memorandum of 
Understanding between the DCA and the City of Camden in effect at the time. 

                                            
9 Although it was originally scheduled to expire on January 11, 2009, the subject eligible list was 
extended for one year, since a new list did not become available during this time.  See In the Matter 
of Promotional Lists for Public Safety Titles (MSB, decided April 7, 2004).   
 



 
In response, the appellants maintain that they have been recognized as 

Police Sergeants, they have been involved in supervising and disciplining 
subordinate officers, and they have been involved in the supervision of 
investigations and arrests.  The appellants rely on the certification of Robert Chew 
in support of their contentions.  Chew avers that he was repeatedly assured by 
commanding officers that his promotion, as well as those of the other appellants, 
would be made permanent.  Chew asserts that union officials advised him that the 
City’s Business Administrator stated that she “dropped the ball” and inadvertently 
failed to timely take the steps necessary to make the subject appointments 
permanent.  Chew also claims that he was told on multiple occasions that the 
appointing authority was in the process of requesting the revival of the Police 
Sergeant (PM2650G), Camden, eligible list on behalf of the “Acting” Police 
Sergeants, but, for unexplained reasons, that request was never submitted. 

 
Eight other appellants also submit individual certifications, attesting to the 

fact that they have been performing the duties of a Police Sergeant since the date of 
their “Acting” appointments; each appellant also supplies various pieces of 
documentation in support, such as personnel orders, commendations, and 
subpoenas, all of which identify them as Police Sergeants.  The appellants maintain 
that the appointing authority’s current ordinance permits the employment of up to 
70 Police Sergeants.  They assert that, including them, the appointing authority has 
56 Police Sergeants; thus, the appellants argue that they are filling actual 
permanent vacancies.  The appellants also question what will occur if their 
promotions are “voided.”  They express concern with actions they have taken as 
Police Sergeants, such as disciplinary actions and the issuance of arrest warrants. 

 
Moreover, the appellants argue that similar relief was previously granted in 

In the Matter of Police Sergeant (PM3213S), City of Camden (MSB, decided August 
11, 2004), aff’d, Docket No. A-6178-04T1 (App. Div. January 9, 2007), when the 
former Merit System Board (Board) acknowledged a settlement between the 
appointing authority and eligibles on an expired eligible list and revived the list to 
effectuate the eligibles’ appointments.  In addition, they contend that N.J.S.A. 
11A:4-6 and N.J.A.C. 4A:4-3.4 permit the Commission to revive their expired 
eligible list under the circumstances presented here, where it is clear that the 
appellants were appointed to existing and funded vacancies during the life of the 
list.  The appellants also assert that their situation is akin to that presented in Kyer 
v. City of East Orange, 315 N.J. Super. 524 (App. Div. 1998), where the Appellate 
Division fashioned a remedy for a long-term provisional employee who failed to 
achieve permanency in her position due to municipal negligence.  Finally, the 
appellants request counsel fees in connection with their pursuit of the instant 
request. 

 



In addition, Eliud Torres, William Schaefer, Robert Babnew, John Martinez, 
Darrell Henderson, Angel Nieves, Nicholas Rao, Patricia Goodwater, Gregory 
Pease, Robert Perkins, Frank Simpson, Ruben Alicea, and Raul Beltran, Jr. 
(intervenors), eligibles ranked between second and 29th on the current Police 
Sergeant (PM2661L), Camden, eligible list, represented by Gary M. Marek, Esq., 
submit their opposition to the appellants’ request.  The intervenors emphasize that 
no request to extend the prior eligible list was filed by any party during the four-
year life of that list.  Rather, the instant petition was filed six months after the 
expiration of the list.  The intervenors assert that, pursuant to N.J.A.C. 4A:4-3.4, an 
eligible list may be revived to implement a court or Commission order in a matter 
filed prior to the expiration of the list.  Although they recognize that N.J.A.C. 4A:4-
3.4 also permits the revival of a list “for good cause,” the intervenors maintain that 
the appellants had no vested right to appointment and, therefore, cannot 
demonstrate good cause.  Further, the intervenors argue that the doctrine of laches 
should be invoked, since the appellants engaged in “inexcusable and unexplained” 
delays when they failed to seek any relief until six months after the expiration of 
the eligible list.  They underscore that the appellants were well aware from the 
moment of appointment that they were not permanently appointed.  The 
intervenors assert that this fact distinguishes the appellants’ case from that 
presented in Kyer, supra.  Likewise, they contend that the appellants’ reliance on 
the Merit System Board’s acknowledgment of a settlement agreement is misplaced. 

 
In a supplemental submission, the appointing authority indicates its 

agreement with the position presented by the intervenors.  The appointing 
authority also submits Memoranda of Understanding (MOUs) between it and the 
DCA, dated April 15, 2009 and January 14, 2010, which require it to obtain the 
approval of the DCA prior to effectuating any permanent promotional 
appointments.  Although the appointing authority concedes that the use of “Acting” 
titles is not recognized by the Commission, it asserts that the remedy for the use of 
such appointments is not granting permanency; rather, the remedy is to return the 
incumbent in the “Acting” title to his or her permanent title.  Moreover, the 
appointing authority argues that, given the appellants’ awareness of their non-
permanent appointments and the failure of the appointing authority to take action 
to make their appointments permanent, the appellants should not now be granted 
equitable relief for the failure to timely object to the arrangement.  Finally, given its 
dire fiscal situation, the appointing authority maintains that it is in no position at 
the present time to fund the Police Sergeant positions at issue on a permanent 
basis.10 

 
 
In reply to the intervenors’ arguments and the appointing authority’s 

supplemental submissions, the appellants maintain that they are entitled to 

                                            
10 It is noted that Camden underwent a substantial layoff, effective January 18, 2011, which 
impacted over 100 members of the Police Department. 



permanent appointments.  They characterize the appointing authority’s reliance on 
MRERA and the need for DCA approval for promotional spending as “convenient 
excuses for the City’s intentional and obviously well thought out scheme to 
circumvent its obligations.”  The appellants also rely on In the Matter of Kelly 
McKenith, et al. (MSB, decided February 9, 2005).  In that case, the Board found 
that, inter alia, eligibles on a special reemployment list could not be provisionally 
appointed to their titles; rather, since the appellants in that case were reachable on 
a certification of the special reemployment list, the Board considered their 
appointments permanent.  The appellants claim that their situation is analogous, 
since they would have been reachable on the Police Sergeant (PM2650G), Camden, 
eligible list at the time of their “Acting” appointments.  Therefore, they assert that 
it follows that they should be made permanent.  The appellants also note that the 
prior Police Sergeant (PM2517D), Camden, eligible list did not expire until 
December 18, 2006.  Since the next list (PM2650G) promulgated on January 12, 
2006, the appellants contend that they were not considered for vacancies during the 
full four-year life of the PM2650G eligible list.  They assert that this lends further 
support to their request. 

 
It is noted that the appellants allege that they were appointed as “Acting” 

Police Sergeants on the following dates: 
 
 Frampton and Polcyn    May 18, 2009 
 Saunders      June 8, 2009 
 Chew       September 21, 2009 
 Smith       December 21, 2009 
 Frucci, Hoffman, Hughes, Olmo,   January 4, 2010 
     Roberts, Robinson, and Spillane 
 McCalla      January 13, 2010 
 Perez and Ramirez     February 8, 201011 
 

 While this matter was pending before the Commission, on October 6, 2010, 
the appointing authority issued Special Order 10-36, which ordered that “any 
member currently serving in an ‘Acting Capacity’ will cease,” effective October 15, 
2010.  The Special Order further provides that “[t]here shall be no deviation from 
this order except as authorized by the Chief of Police or the Business 
Administrator.”  In response to this order, the appellants filed a request for a stay 
with the Commission, asking that this action be postponed until such time as the 
Commission rules on the merits of their request.  The appellants assert that they 
received little or no formal notice of their “demotions,” and they maintain that the 

                                            
11 These dates substantially agree with those provided by the appointing authority, with three 
exceptions.  The appointing authority lists Saunders’ appointment date as January 4, 2010, 
McCalla’s appointment date as January 14, 2010, and Frampton’s appointment date as September 
21, 2009. 



manner in which their “demotions” were effectuated violated Civil Service law and 
rules.  Specifically, the appellants note that not all of them were personally served 
with notice of their “demotions,” and they claim that their “demotions” were 
motivated by bad faith, not economic reasons.  In this regard, they contend that 
Special Order 10-36 was issued in retaliation for the filing of the instant matter.  
Further, the appellants argue that the appointing authority failed to provide them 
with the requisite 45 days’ notice of their “demotions.”  Finally, the appellants 
assert that they have demonstrated a clear likelihood of success on the merits of 
their underlying appeal, and they have shown that there is a real danger of 
immediate or irreparable harm if the appointing authority is permitted to continue 
its disregard for Civil Service law and rules.   
 
 In response, the appointing authority argues that the appellants have failed 
to demonstrate a clear likelihood of success on the merits, and it reiterates the 
arguments submitted previously.  The appointing authority emphasizes that the 
appellants contend that their “Acting” appointments were inappropriate, but they 
now object to being ordered to perform duties commensurate with their permanent 
titles.  It contends that its elimination of “Acting” appointments was simply an 
attempt to comply with Civil Service law and rules. 
 
 Likewise, the intervenors file opposition to the appellants’ request for a stay.  
The intervenors assert that the appellants have not shown a clear likelihood of 
success on the merits.  Further, they contend that they will be harmed if the 
appellants are permitted to remain in their positions, since the intervenors are on a 
current eligible list for the title.  Finally, the intervenors argue that the appointing 
authority presently has a number of vacancies in the title of Police Sergeant, which 
it is required to fill; they maintain that these positions cannot be eliminated unless 
it is through a layoff action. 
 
 In reply, the appellants submit a certification from Frucci, who notes that he 
was not removed from his “Acting” position per Special Order 10-36.  The appellants 
contend that the inconsistent application of the Special Order further supports their 
position. 
 

CONCLUSION 
 

N.J.A.C. 4A:2-1.4(c) provides that, with the exception of disciplinary appeals, 
the burden of proof in all appeals to the Commission shall be on the appellant.  
N.J.S.A. 11A:4-6 and N.J.A.C. 4A:4-3.3(a)1 provide that an eligible list may, for 
good cause, be extended prior to its expiration date, except no list shall have a 
duration of more than four years.  N.J.S.A. 11A:4-6 and N.J.A.C. 4A:4-3.4 provide 
that an eligible list may be revived in order to implement a court order or decision 
of the Commission in the event of a successful appeal instituted during the life of a 



list, to correct an administrative error, or for other good cause.  Further, N.J.A.C 
4A:4-4.1(a) provides that, when a vacancy is to be filled in the competitive division 
of the career service, the appointing authority shall request a certification of names 
from an eligible list.  N.J.A.C. 4A:4-4.2(a) provides that, upon determining that 
there is a need for a certification, as provided in N.J.A.C. 4A:4-4.1, the DOP shall 
issue a certification to the appointing authority. 
 
 In the instant matter, neither the appellants nor the appointing authority 
requested the extension of the eligible list for Police Sergeant (PM2650G), Camden, 
prior to its expiration on January 11, 2010.  Even had such a request been 
presented, the Commission lacks the authority to extend lists beyond four years.  In 
this regard, N.J.S.A. 11A:4-6 provides that “a list shall not have a duration of more 
than four years.”  Since this requirement is statutory, it cannot be relaxed.   
 

Thus, the instant matter is, effectively, a request to revive the subject eligible 
list.  Since no appeal was instituted during the life of the list, the appellants must 
demonstrate that an administrative error or other good cause warrants the revival 
of the eligible list.  The appellants contend that good cause exists to revive the 
subject eligible list.  Specifically, they assert that they were appointed as “Acting” 
Police Sergeants between May 18, 2009 and February 8, 2010, but the appointing 
authority neglected to take the steps necessary to effectuate their permanent 
appointments.  The appellants allege that they were filling permanent and fully 
funded Police Sergeant vacancies during their “Acting” appointments.  They 
maintain that the appointing authority’s failure to take the ministerial steps 
required to properly effectuate their permanent appointments establishes good 
cause to revive the expired eligible list. 

 
 Initially, it is settled that there is no such designation as an “Acting” 
appointment under Civil Service rules.  N.J.S.A. 11A:4-13 and N.J.A.C. 4A:4-1, et 
seq., provide for regular, conditional, provisional, interim, temporary, and 
emergency appointments.  See In the Matter of Russell Davis (MSB, decided August 
10, 2005); In the Matter of Michael Shaffery (MSB, decided September 20, 2006).  
Additionally, a request for extension of a certification disposition due date beyond 
the expiration date of a list should only be granted to fill current vacancies.  See 
N.J.A.C. 4A:4-4.8(b); In the Matter of William J. Brennan and Fire Lieutenant 
(PM1201T) and Fire Captain (PM1191T), Township of Teaneck (MSB, decided April 
9, 2003); In the Matter of Police Lieutenant (PM1356W), City of Hoboken 
(Commissioner of Personnel, decided December 17, 2002).  In Brennan, supra, 
extensions of the certification disposition due dates were granted beyond the life of 
the eligible lists for Fire Lieutenant (PM1201T) and Fire Captain (PM1191T) in 
order to fill anticipated vacancies in the titles due to retirements.  On remand from 
the Superior Court of New Jersey, Appellate Division, the Board determined that 
genuine vacancies did not yet exist at the time the subject eligible lists were 
certified or when the certification disposition due dates were extended.  In the 



meantime, new lists for Fire Lieutenant and Fire Captain were being promulgated.  
Thus, the Board concluded that vacancies must actually exist to justify revival of 
eligible lists or extension of certification disposition due dates beyond list expiration 
dates.  The Board stated that this approach would accommodate the policy of 
avoiding stale lists and the principle of merit and fitness.  It is noted that the Board 
did not rescind the appointments of eligibles who were appointed from the 
certifications with the extended disposition due dates since they had a legitimate 
expectation that their appointments were permanent and final consistent with the 
then-current regulatory practices.  Similarly, in In the Matter of Police Lieutenant 
(PM1356W), supra, the Commissioner of Personnel determined that although it was 
permissible to revive and extend an eligible list to effectuate appointments to 
newly-created positions, good cause did not exist to extend a list due to anticipated 
future retirements.  The Commissioner of Personnel observed that an intention to 
retire does not necessarily result in a vacancy, and hence, is not sufficient good 
cause to extend an eligible list.  Thus, the City of Hoboken was permitted to fill 
three existing vacancies from the list that was revived and extended, but was also 
directed to fill all future vacancies, including those created through retirements, 
from a new list for Police Lieutenant.  See also, In the Matter of Police Officer 
(S9999B), City of South Amboy (MSB, decided May 7, 2003) (Where the filling of 
vacant positions is contingent upon the receipt of funding, genuine vacancies do not 
exist until actual receipt of funding).   
 
 In accordance with the above, it cannot be said that genuine Police Sergeant 
vacancies existed during the life of the Police Sergeant (PM2650G), Camden, 
eligible list.  Although the appellants allege that there were permanent and fully 
funded vacancies, the record demonstrates otherwise.  There is no dispute that 
Camden, pursuant to MRERA and the MOU between the appointing authority and 
the DCA, must receive DCA approval prior to funding the filling of vacant positions.  
In this case, the appointing authority admits that it did not receive DCA approval to 
fill the Police Sergeant positions at issue.  Therefore, these positions, even if vacant, 
were not funded.  In order to constitute a genuine vacancy, the appointing authority 
must have the current ability, including the fiscal ability, to fill the position.12  None 
of these conditions were met during the life of the Police Sergeant (PM2650G), 
Camden, eligible list.   
 
 Further, the fact that the appellants took and passed a competitive 
examination and were ranked on a promotional list creates no entitlement to 
appointment.  Candidates who appear on an eligible list do not possess a vested 
property interest in employment.  The only interest that results from placement on 
an eligible list is that the candidate will be considered for a vacant position so long 
as the eligible list remains in force.  See Nunan v. Department of Personnel, 244 
N.J. Super. 494 (App. Div. 1990).  As noted above, no genuine vacancy existed 

                                            
12 Further, it is noted that three of the “Acting” appointments at issue occurred after the expiration 
of the subject eligible list. 



during the life of the eligible list.  Moreover, the appellants had no assurance that 
any such vacancy would exist during the life of the eligible list on which their 
names appeared.  Accordingly, the Commission finds that the appellants have failed 
to demonstrate that good cause exists in order to revive the Police Sergeant 
(PM2650G), Camden, eligible list. 
 
 Finally, an additional issue warrants comment.  The appellants also 
challenge their “demotions” to their permanent titles of Police Officer on October 6, 
2010.  Under Civil Service law and rules, a “demotion” is defined as “in local service, 
a reduction in title or scale of compensation.”  Here, the appellants were not 
demoted within the meaning of Civil Service law, since their Civil Service titles 
were never recognized as Police Sergeants.  Indeed, pursuant to N.J.A.C. 4A:3-3.4: 
 

No person shall be appointed or employed under a title not appropriate 
to the duties to be performed nor assigned to perform duties other than 
those properly pertaining to the assigned title which the employee 
holds, unless otherwise provided by law or these rules. 

 
Thus, the October 6, 2010 order, which required all “Acting” appointments to cease, 
was in full compliance with Civil Service law and rules.  In essence, the appellants’ 
performance of Police Sergeant duties constituted out-of-title work in violation of 
N.J.A.C. 4A:3-3.4, and the removal of those duties brought the appointing authority 
into compliance with Civil Service rules. 
 
 Since this matter has been denied on its merits, the appellants’ request for a 
stay of their “demotions” has been rendered moot. 
 

ORDER 
 

Therefore, it is ordered that these requests be denied. 
 
This is the final administrative determination in this matter.  Any further 

review should be pursued in a judicial forum. 


