
In the Matter of Daniel Cruz, 
Fire Fighter (M2289E), City of Newark  
DOP Docket No. 2007-3202 
(Merit System Board, decided June 6, 2007) 

 
Daniel Cruz, represented by Craig S. Gumpel, Esq., petitions the Merit 

System Board (Board) for interim relief of his pending removal proceedings due to 
his failure to meet the age requirement for the Fire Fighter (M2289E), City of 
Newark, examination. 

 
By way of background, the Fire Fighter (M2289E), City of Newark, 

examination was announced with a closing date of May 30, 2003.  Candidates were 
required to be under the age of 35 at the closing date.  In this regard, N.J.S.A. 
40A:14-12 provides that no person shall be appointed as a member or officer of the 
paid fire department or force or as a paid member or officer of a part-paid fire 
department or force in any municipality, who is under 21 or over 35 years of age.  It 
is noted that a candidate is considered to be over 35 years of age on the candidate’s 
35th birthday.  N.J.A.C. 4A:4-2.3(b)2i provides that applicants for the titles of 
municipal Fire Fighter must be under the age of 35 on the announced closing date 
for an open competitive examination to be eligible to take the examination.  
Further, N.J.A.C. 4A:4-2.3(b)2iii provides that veterans, who are above a maximum 
age requirement, may recalculate their age for recording purposes pursuant to 
N.J.S.A. 38:23A-2.  The petitioner, a nonveteran, took the Fire Fighter (M2289E), 
City of Newark, examination and ranked on the resulting list.  He was appointed as 
a Fire Fighter with the City of Newark effective March 27, 2006.  The petitioner 
was four months over the age of 35 at the closing date of the subject examination.  It 
is noted that the City of Newark is a “consent decree” jurisdiction.1  

 
The petitioner was served with a Preliminary Notice of Disciplinary Action, 

dated June 2, 2006, indicating his removal on the charge of “other sufficient cause.”   
Specifically, the appointing authority asserted that the petitioner was past his 35th 
birthday on the closing date of the Fire Fighter (M2289E), City of Newark, 

                                            
1  In October 1977, the United States Department of Justice (DOJ) filed a federal lawsuit against the 
Department of Personnel (DOP) and 12 New Jersey cities (consent decree cities) under 42 U.S.C. 
§§2000e et seq.  (“Title VII”).  In this action, the United States Attorney General alleged that the 
State and the consent decree cities were engaged in a pattern and practice of unlawful employment 
discrimination against black and Hispanic persons with respect to hiring and promotion in the fire 
departments of the defendant consent decree cities.  On May 30, 1980, the DOJ, the DOP and the 
consent decree cities entered into a consent decree, which was approved by the federal court.  Under 
the consent decree, the defendants denied the alleged discrimination but agreed to undertake action 
to substantially increase the proportion of black and Hispanic Fire Fighters in their respective 
jurisdictions.  The decree established minority hiring goals in each of the cities.  Additionally, the 
DOP was required to develop a new test for Fire Fighters, and future open competitive and 
promotional examinations were subject to DOJ review and approval. 
 



examination, and is ineligible for permanent appointment.  The petitioner’s 
application for membership to the Police and Firemen’s Retirement System (PFRS) 
had been rejected due to his age.  It is noted that the disciplinary charges against 
the petitioner had been held in abeyance pending the final determination of the 
Board of Trustees of the PFRS.  In this regard, at its meeting of January 8, 2007, 
the Board of Trustees of the PFRS denied the petitioner’s request to enroll in the 
PFRS based upon the applicable regulations and the law governing the age of Fire 
Fighters.  See N.J.S.A. 43:16A-3; N.J.S.A. 40A:14-12; N.J.S.A. 40A:14-12; and 
N.J.A.C. 17:4-2.5.  The petitioner filed an appeal of the determination, and a 
hearing was granted at the Office of Administrative Law.  The matter is pending.   

 
The petitioner requests that the Board utilize the closing date of the non-

consent decree jurisdictions, which was September 30, 2002, in order to determine 
his eligibility.  Alternatively, he requests that the Board waive the age requirement 
for Fire Fighter.  The petitioner states that the examinations for the consent decree 
and non-consent decree jurisdictions were identical.  He contends that the 
examination announcement for the consent decree jurisdictions was delayed due to 
the uncertainty as to when the United States Department of Justice would approve 
the teamwork component for the consent decree jurisdictions.  Thus, the petitioner 
contends that it would be unjust and unfair to utilize the later closing date for 
determining age eligibility since the delay was not attributable to anything within 
his control.  However, it is noted that while the teamwork component for the 
consent decree jurisdictions was not finalized until September 2003, this was not 
the reason for the difference in announcement dates.  The examination 
announcement for non-consent decree jurisdictions had an earlier closing date due 
to the immediate need for Fire Fighter lists in certain non-consent decree 
jurisdictions.  The examination for non-consent decree jurisdictions which did not 
have an immediate need for a list was announced on the same date (May 30, 2003) 
as the examination for consent decree jurisdictions.   

 
Moreover, the petitioner indicates that the 2006 Fire Fighter examination 

announcement specifically defines the age requirement.  In this regard, the 
announcement stated: 

 
Applicants must be at least 18 but not over 35 (one is over 35 on the 
day after his or her 35th birthday) except that volunteer firefighters 
must not be over 40 as of August 31, 2006.   

 
The petitioner contends that in the 2002 and 2003 announcements, the meaning of 
35 years old was not defined.  The announcements stated:  
 

Age: Not less than 18 years or over 35 years of age as of the announced 
closing date for filing applications for this examination.   

 



The petitioner argues that the ambiguity in the age requirement language in the 
2002 and 2003 announcements should be read in his favor since he believed in good 
faith that he met the age requirement.  In addition, he indicates that the May 30, 
2003 closing date was extended from April 30, 2003.  He states that “the fact the 
closing date was extended puts into question exactly when the maximum age 
requirement is triggered.”     
 
 Moreover, the petitioner argues that his case is similar to that of Julio 
Cordero, Jr., who was restored to the Police Officer (S9999D), City of Jersey City, 
eligible list, on equitable grounds, notwithstanding that Cordero was over the age of 
35 as of the examination’s closing date.  See In the Matter of Julio Cordero, Jr. 
(MSB, decided January 17, 2007).  In Cordero, the Board initially upheld the 
removal of Cordero’s name from the Police Officer (S9999D), City of Jersey City, 
eligible list, noting that N.J.S.A. 40A:14-127 rendered him ineligible for 
employment due to his age.  Cordero subsequently appealed to the New Jersey 
Superior Court, Appellate Division.  The court remanded the matter to the Board 
for reconsideration of Cordero’s circumstances, emphasizing that the Board had the 
“flexibility to waive the age requirements for good cause including equitable 
estoppel.”  The Board moved for reconsideration of the Appellate Division’s decision; 
however, the Board’s motion was denied.  On remand, the Board reconsidered 
Cordero’s circumstances and indicated that Cordero resigned from his long-term 
employment with the United States Postal Service relying, to his detriment, on the 
appointing authority’s offer of employment.  Furthermore, the appointing authority 
followed a practice, which the Board did not condone, of disposing Police Officer 
certifications months after selected candidates enrolled in the Police Academy.  
Thus, the Board indicated that Cordero entered the Police Academy and completed 
two months prior to his removal from the eligible list.  Moreover, the appointing 
authority later supported Cordero’s restoration to the eligible list.  Under these 
extraordinary circumstances, the Board granted Cordero’s appeal and restored his 
name to the list for appointment.  However, the Board noted that it was not making 
a determination as to Cordero’s eligibility for the PFRS.   
 
 The petitioner submits a certification, asserting that his situation is similar 
to that of Cordero.  He contends that he relied to his detriment on the appointing 
authority’s offer of employment.  Further, the petitioner was not advised by the 
Department of Personnel (DOP) that he was ineligible to take the examination.  He 
studied and trained vigorously to take the examination.  He also left gainful 
employment, with opportunities for advancement, in order to take the Fire Fighter 
position.  In this regard, the petitioner was employed as a Maintenance Mechanic 
and Welder for the Firmenich Company for over 18 years, accumulating seniority 
and benefits.  He states that he received excellent pay and benefits and a regular 
income in his prior position.  Moreover, the petitioner states that his father passed 
away in 2001.  He is primarily responsible for the financial support of his elderly 
mother.  Being removed from his Fire Fighter position will place that support in 



grave risk.  The petitioner notes that he has two brothers, Alex and Javier, who are 
City of Newark Fire Fighters.  Alex and Javier have been employed with the City 
for eight and ten years, respectively.  Moreover, the petitioner was a member of the 
Bells and Sirens Club, which provides support to Fire Fighters at the scene of an 
emergency.  The petitioner asserts that his membership, along with the fact that his 
family members are Fire Fighters, demonstrate his commitment to the City and the 
fire service.   
 
 Moreover, the petitioner submits a certification from Newark Fire Director 
David J. Giordano, stating that the petitioner is an asset to the Fire Department 
and that that the City has invested substantial time and expense in his training.  
Girodano also states that Fire Fighters had been previously appointed 
notwithstanding the fact that they were over the age of 35 at the closing date of the 
examination.  He indicates that the Board of Trustees of the PFRS granted waivers 
to four Fire Fighters.  Thus, he requests that the petitioner receive a waiver of the 
age requirement.  Additionally, the petitioner submits letters from Fire Captains 
and Battalion Chiefs, supporting his continued employment with the Fire 
Department.  Therefore, the petitioner maintains that good cause exists to find that 
he met the age requirement for the subject examination.   
 
 In summary, the petitioner indicates that a clear likelihood of success has 
been demonstrated based on his arguments regarding the closing date for non-
consent decree jurisdictions, his reliance on the appointing authority’s offer of 
employment, and equitable considerations.  Further, he contends that immediate 
and irreparable harm would occur if his petition was denied since he left long-term 
employment to accept the Fire Fighter position and he is financially responsible for 
himself and his mother.  Moreover, the petitioner states that the granting of the 
petition would not result in substantial injury to other parties.  On the contrary, his 
continued employment would benefit the public interest.   
 
 The appointing authority, represented by Steven F. Olivo, Assistant 
Corporation Counsel, indicates that it does not oppose the petitioner’s request for 
interim relief.  
 
CONCLUSION 

 
N.J.A.C. 4A:2-1.2(c) provides the following factors for consideration in 

evaluating petitions for interim relief: 
 

1. Clear likelihood of success on the merits by the petitioner; 
2. Danger of immediate or irreparable harm; 
3. Absence of substantial injury to other parties; and 
4. The public interest. 

 



In the instant matter, the petitioner requests that the Board waive the Fire 
Fighter age requirement, or alternatively, that the Board utilize an earlier closing 
date for the Fire Fighter (M2289E), City of Newark, examination for purposes of 
determining his eligibility as a Fire Fighter.  He indicates that he has demonstrated 
a clear likelihood of success on the merits of his case as he detrimentally relied on 
the appointing authority’s offer of employment and resigned from gainful 
employment in order to accept the offer.      

 
Initially, the Board emphasizes that when an examination is announced, it 

imperative not to change an announced closing date once it is established because to 
do so would otherwise lead to charges of unfair manipulation and/or favoritism.  See 
e.g., In the Matter of Walter Sudol (MSB, decided April 7, 1998).  The Board 
acknowledges that there will be applicants who do not meet the eligibility 
requirements.  However, the establishment of a closing date is not intentionally 
designed to exclude certain groups of applicants.  The closing date is ordinarily 
established to meet the needs of the employer.  In the instant matter, there was an 
urgent need for Fire Fighter lists in non-consent decree jurisdictions.  Thus, an 
earlier closing date for the examination was established in order for testing to occur 
and vacancies to be filled as soon as possible in those jurisdictions.  The petitioner 
requests that the earlier closing date be considered in order for him to meet 
eligibility requirements.  However, the petitioner applied to the City of Newark, a 
consent-decree jurisdiction.  The closing date for the examination was May 30, 2003.  
The petitioner has not presented a persuasive reason to alter the closing date. 

 
Moreover, the petitioner contends that the DOP did not advise him that he 

was ineligible to take the examination.  However, the examination announcement 
advises candidates of the age requirement.  While the Board acknowledges that the 
announcement did not specifically define the meaning of “over 35 years of age,” it is 
ultimately the responsibility of each applicant to meet the requirements of the 
position.  This obligation does not rest on the DOP or the appointing authority.   

 
Nevertheless, upon its review of the matter, the Board finds that the 

petitioner has demonstrated a clear likelihood of success on the merits of his case.  
In Cordero, supra, the Board restored Cordero’s name to the eligible list due to 
equitable considerations.  Cordero had resigned from his long-term employment 
with the United States Postal Service, relying on the appointing authority’s offer of 
employment.  Further, the appointing authority later supported Cordero’s 
restoration to the eligible list.  Similarly, in the instant matter, it is clear that the 
petitioner relied to his detriment on the appointing authority’s offer of employment.  
The petitioner was employed as a Maintenance Mechanic and Welder for the 
Firmenich Company for over 18 years, accumulating seniority and benefits.  He left 
this employment, which provided him with excellent pay and benefits and a regular 
income, in order to take the Fire Fighter position.  Further, the appointing 
authority does not oppose the petitioner’s request.  Moreover, Fire Director 



Giordano indicates that the petitioner is an asset to the Fire Department and that 
the City has invested substantial time and expense in his training.  Thus, it is clear 
that it is in the public interest to continue the petitioner’s employment.   

 
Under these circumstances, there is not a sufficient reason to remove the 

petitioner from employment on the basis that he did not meet the age requirement 
for the Fire Fighter (M2289E), City of Newark, examination.  Accordingly, the 
appropriate remedy is to dismiss the current charges against the petitioner.  
However, the Board notes that its determination is not binding on the Board of 
Trustees of the PFRS.  

 
ORDER 
 
 Therefore, it is ordered that this petition be granted.  It is further ordered 
that the charges against Daniel Cruz be dismissed.  
 
 This is the final administrative determination in this matter.  Any further 
review should be pursued in a judicial forum. 
 


	ORDER 
	 Therefore, it is ordered that this petition be granted.  It is further ordered that the charges against Daniel Cruz be dismissed.  


