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SUMMARY
Pursuant to N.J.S.A. 52:14B-5.1, N.J.A.C. 10:46 is scheduled to expire on April 16, 2011.  The Division of Developmental Disabilities (DDD or Division) has reviewed the rules and agrees that the rules are necessary and the Division is proposing the readoption of the rules without change.

The Division has convened a committee to review N.J.A.C. 10:46 and make recommendations for amendments to the current rules.  The committee consists of the Division’s legal counsel, Central Office staff, Community Services staff which includes intake workers, area supervisors, county administrators and psychologists.  In the near future the Division will be proposing to Repeal and Propose New Rules regarding eligibility for services from the Division.  The Repeal and Proposed New Rules will not be finalized before the current rules were set to expire in October 18, 2010 and that is the reason for the readoption without change.
In addition, on August 16, 2010, Governor Christie signed P.L. 2010,c. 50  into law.  This new law states that the term “mental retardation” is to no longer be used in any New Jersey statutes, regulations or policies.  The term that is to be used is “intellectual disability” or “developmental disability”.  The law also states that “people first language” is to be used in New Jersey statutes, regulations or policies.
In the current rules at N.J.A.C. 10:46 the term “mental retardation” is used twice. The term is listed in the definition at N.J.A.C. 10:46-1.3 of “Developmental Disability” and at N.J.A.C. 10:46-2.1(h) which sets the criteria for IQ scores.

With regards to “people first language”, the Division has used people first language for many years and will continue to do so.

When the rules are proposed for repeal and new rules, language regarding “mental retardation” will no longer be listed in the rules.
The Division is complying with the law and the language regarding “mental retardation” by deleting it from current rules, Division Circulars and policies and new language added.  However, because the law was signed so close to the deadline for the submission of this rulemaking to the Office of Administrative Law, changes to N.J.A.C. 10:46 will be completed in future rulemaking.
The rules proposed for readoption are summarized as follows:

Subchapter 1. – General Provisions

N.J.A.C. 10:46-1.1 sets forth the purpose and authority.  The Division intends this chapter to establish guidelines and criteria for determination of eligibility for services to individuals with developmental disabilities.  The Division now requires that individuals or their representative payee apply for all benefits for which they are eligible and comply with all requirements of eligibility, prior to the delivery of waiver services.  By increasing the number of individuals for which the State receives federal funds, the State will be able to increase revenues, off-set cost of services to those individuals, and re-invest those revenues in services to more individuals, primarily those living at home.
N.J.A.C. 10:46-1.2 sets forth the scope of the chapter.  The provisions of this chapter shall apply to all individuals making application to the Division for services under N.J.S.A. 30:4-165.1.
N.J.A.C. 10:46-1.3 contains the definitions of words and terms outlined in the rules.

Subchapter 2. – Eligibility Criteria
N.J.A.C. 10:46-2.1 sets forth the general eligibility requirements.  An individual must be determined eligible for services under this chapter before the Division can provide services.

N.J.A.C. 10:46-2.2 sets forth the residency requirements for eligibility.  It is the responsibility of the individual applying for eligibility, or her or her legal guardian, to establish residence in the State of New Jersey.

N.J.A.C. 10:46-2.3 sets forth the process for determination of presumptive eligibility.

N.J.A.C. 10:46-2.4 outlines the type of services the Division provides for eligible individuals.
Subchapter 3. – Application
N.J.A.C. 10:46-3.1 outlines who may apply for eligibility.
N.J.A.C. 10:46-3.2 outlines where to apply for eligibility and provides the addresses of Community Services Regional Offices where the application is processed.
N.J.A.C. 10:46-3.3 outlines how to apply.

N.J.A.C. 10:46-3.4 – sets forth the reapplication requirements for individuals who have been found ineligible.

Subchapter 4. – Determination Process

N.J.A.C. 10:46-4.1 sets forth the process for determining an individual eligible for services.

N.J.A.C. 10:46-4.2 sets forth the notice requirements for determining eligibility for services.
Subchapter 5. – Offers of Placement by the Division

N.J.A.C. 10:46-5.1 sets forth the requirements when the Division offers residential placement.

Subchapter 6. – Appeal Process

N.J.A.C. 10:46-6.1 sets forth the appeal process for individuals found ineligible for Division services.
As the Division has provided a 60-day comment period on this notice of proposal, this notice is excepted from the rulemaking calendar requirement pursuant to N.J.A.C. 1:30-3.3(a)5.
SOCIAL IMPACT

The rules proposed for readoption will have a positive impact on the New Jersey system serving individuals with developmental disabilities.  The rules will allow the Division to collect additional revenue and to maximize Federal revenues that are used to off-set the cost of services and can be re-invested in services to individuals living at home.
It is clearly stated in N.J.A.C. 10:46-1.1 that the individual must apply for and maintain eligibility for the individual to receive waiver services.  The requirement to apply for benefits is not expected to have any negative impact on individuals served.  The will receive ample notice to apply for benefits which should not cause a delay in receiving waiver services.
ECONOMIC IMPACT

The rules proposed for readoption without change will affect the Division by providing a means to determine who is eligible for services.  The Division currently serves approximately 42,336 individuals with developmental disabilities.
The rules proposed for readoption without change will have a significant impact on those individuals awaiting services.  The requirement to apply for the Medicaid DDD Community Care Waiver and other benefits will help the Division maximize Federal revenues.  This will allow the Division to off-set the cost of services to individuals already receiving services and allow the Division to serve more people waiting for services within its existing budget.
FEDERAL STANDARDS STATEMENT

The rules proposed for readoption without change are not subject to any Federal requirements; therefore, a Federal Standards analysis is not required.

JOB IMPACT

The rules proposed for readoption without change will not generate jobs nor cause jobs to be lost in the State of New Jersey.

AGRICULTURE IMPACT

The rules proposed for readoption without change would not have an impact on agriculture in New Jersey.

REGULATORY FLEXIBILITY STATEMENT

The rules proposed for readoption with amendments do not impose any reporting, recordkeeping or compliance requirements on small businesses, as that term is defined under the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq.  The rules proposed for readoption without change address eligibility requirements for those individuals who apply to the Division for services.  No requirements are imposed on the providers under contract with the Division who may qualify as small businesses.  Therefore, a regulatory flexibility analysis is not required.

SMART GROWTH IMPACT

The Division anticipates that the rules proposed for readoption without change shall have no impact on smart growth in New Jersey or in the implementation of the New Jersey Development and Redevelopment Plan.

HOUSING AFFORDABILITY IMPACT

The rules proposed for readoption without change shall have an insignificant impact on affordable housing in New Jersey and there is an extreme unlikelihood that the rules would evoke a change in the average costs associated with housing because the rules address eligibility requirements for those individuals who apply to the Division for services.

SMART GROWTH DEVELOPMENT IMPACT

The rules proposed for readoption without change shall have an insignificant impart on smart growth and there is an extreme unlikelihood that the rules would evoke a change in housing production in Planning Areas 1 or 2 or within designated centers under the State Development and Redevelopment Plan in New Jersey because the rules address the eligibility requirements for those individuals who apply to the Division for services.
Full text of the rules proposed for readoption without change may be found in the New Jersey Administrative Code at N.J.A.C. 10:46.

