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- NEW JERSEY MOTOR VEHICLE
COMMISSION »
Petltloner,_‘- C e IR | ’
. "HELAINE WILLIAMS,

Respondent.

Scharkner Mlchaud Driver Improvement Analyst 2, for petitioner, pursuant to
NJAC1154(a)2 ' ‘ ’ '

Helaine Il\ylirlliams, ‘respond'ent', pro g
Record Closed: October1,2015 ~ Decided: November 16, 2015

'BEFORE JOHN S. KENNEDY, ALJ: | . | o | |

' PROCEDURAL HISTORY AND STATEMENT OF THE CASE

: ’Res‘pori'dént ‘Helaine -Williams ,appeal_sx_ the 180-d'ay‘ suspension of her New ;
“Jersey driving privileges. Petitioner New Jersey Motor Vehicle - Commission (MVC) :

- uallégeS"that_res‘po’ndé’ht operated a'motor vehicle during a-period d"suspénsion.

New Jersey is an Equal Opportunfty Employer.




. OAL DKT. NO. MVH 8992-15

-~ Asa result of a scheduled suspensmn notrce issued by the MVC (P-12),

B respondent appealed and .the matter’ was thereafter transmrtted to the Office of
\-Admlnrstratlve Law (OAL) and filed on June 18 2015, as a contested case pursuant to
o \T""the provrsmns of. N.J.S.A. A 52 14B- 1 through 15 and N N.J.S.A. 52:14F-1 through 13 The _

matter was heard on October 1 2015 on whrch date the record closed.

i TESTIMONY_AND,_.STA_TEMENT OF FACTS

'\Sc'harkn"er”fMichaud‘” testified on- behalf of the New"“Jersey Motor Vehicle

Commlssron (MVC) Respondents drrvrng pnvrleges were rndefrnrtely suspended on’ |

'October 5 2013 (P 5) for farlure to answer a summons in Haddon Herghts Munlcrpal

~"'f1::f‘-'Court Respondents drlvrng pnwleges were agarn |ndef|n|tely suspended on October_:
Lo, 2013 (P 3) for fallure to answer ‘a summons in Gloucester Townshlp Munlcrpal
: “:'Court On August 21 2014 respondents prrwleges were restored upon payment of a
restoratron fee (P 2). Durlng that time penod petltloner was stopped while operatlng a
: motor vehrcle on January 28 2014 in Camden NJ.and charged wrth drsregard of stop
sign regulatlons (P 1). On July 20, 2014 MVC issued a scheduled suspension notice
o <|nd|cat|ng that her-driving privileges ‘would be suspended effective August 12, 2014 for

. 180 days_for operating a motor_vehrcle durrng_a perrod of suspension (P-12).

Respondent testlfled on her own beha|f She stated that she received the

Gloucester Townshlp Mun|C|paI Court s summons but recelved rt late. She d|d not realize

how serious it was at the time to riss court. 'She continuéd to drlve after recelvmg the
October 11 2013 notlce because she had to work and help her father get to his
" 'doctors apporntments On January 28 2014 .she was puIIed over in Camden for

R farlure to. stop at a stop S|gn

e Re“spon'dent is a 'sing"le mother of one c'h_'ild whom will be three- years old in

_-DeCember 2015.. The Child”’s father do'es not. help her and she.is responsible for taking
the child. to day care each- day The day care is" near her job in Mt. Laurel, which is

S 'approxmately twenty mmutes from her home Wlthout her driver's Ilcense respondent'

: will have no way to get-to work or get her child to day care.




- onlokT Ncs.-MVH*gggz_1 &
Based upon the testrmonral and documentary evrdence and havrng had the"»;“

ACT ;thftfrespondents drlvmg prrv1leges were suspended from October 5 2013 until

h‘|'n the trme perrod durrng whrch she was suspended specrfrcally on January 28,
A ‘“;I’further FIND as FACT that respondent |s a srngle mother of one ch|Id and reIres ‘

d'rlver s Ilcense to take her chrld to day car and go to work

S LEGAL ANALYSISANDCO NC LUSION a

S N J A C 13 19 10 8 provrdes for a 180 day suspenS|on of drrvrng prlvrleges when“ -
i;It |s shown that a drlver has operated a. vehrcle durrng a perlod of suspensron The',‘

S ord cIearIy reflects that respondent dld operate a vehrcle durrng a, perlod of’"

.' respondent s Ilcense in Ilght of the operatron of a motor vehlcle on January 28, 2014

‘ ;Generally, the schedule of suggested suspensrons shouId be followed in the o
nterest of unrformrty, unless an rndlvrdual Ircensee is: abIe to demonstrate extraordlnary
crrcumstances Justrfyrng a reductlon or walver Admrnrstratlve suspensrons are remedial ‘ |
‘ature deS|gned to promote publlc safety rather than to punrsh wrongdoers‘
vrnson v Parseklan 37 N J 143 155 (1962) It |s the Commrssroners functron to

;_'i,rmpose suspensrons for the purpose of reformrng the partrcular motorrst and not for the'

phrase |s |ts abrlrty to afford rellef in exceptronal srtuatrons Hovland V. D|r Drv of:

Taxatlon 204 N.J. J Super 595 600 (App DIV 1985) lt is: rmpossrble to construct a"
“defrnrtrve catalogue of aII crrcumstances to be consrdered in determrnrng the exrstence‘f

of good cause and “[e]ach case must be decrded upon |ts own facts UIImann V.

hf‘»opportunrty to observe the appearance and demeanor of the wrtnesses - FIND as o

lugust 24 g2014 I further FIND as FACT that respondent operated a motor vehrcle*; -

f’f_’suspensmn Accordlngly, 1 CONCLUDE that the MVC properly seeks to" suspend

'urpose of frlghtenlng or deterrlng others even though that may be an lncrdental result 7 "



LR ';OA‘L". DK, No. M\’/QHQ?Q?Q-“’ )

Hartford Flre Ins Co 87 N J Super 409 414 (App D|v 1965) Factors whlch may be : |

‘..;determlnlng the approprlateness of any suspensmn lnclude the IndIVIdual S

”pas drlvmg record Iength of tlme Ilcensed recelpt of prlor warnlngs or prlor attendance",

attltude and matunty Ievel evndence of recent'

»xlmprovement school

ithat respondent has met her burden of provmg good cause for a speCIaI_.

“"exceptlon to the usual suspen3|on lmposed |n S|m|Iar cases It remalns for me tof.,

mpose'the‘_ approprlate remedlal sanctlon |n th|s case Th|s is done from a

of the totallty of the cwcumstances |ncIud|ng respondents personal o

tu‘atlon nd‘ her"drlvmg record I must baIance the competlng lnterests of- respondent -
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ORDER

Based on the foregomg, I ORDER that the Commission’s action suspendlng

| respondents New Jersey Dnvers Llcense for 180 days is MODIFIED to a period of

'nlnety days. The effective date of thls ,suspens:on shall'be set. forth in an Order of

Suspension that petitioner sh‘al‘l send .to respo'ndent under separate cover.

| hereby FILE my initial deC|S|on with the CHIEF ADMINISTRATOR OF THE
MOTOR VEHICLE COMMISSION for con3|derat|on

Th|s recommended decrsmn may: be adopted modlfred or rejected by the CHIEF

'ADMINISTRATOR OF THE MOTOR VEHICLE COMMISSION who by Iaw is
“authorized to make ‘a-final deC|S|on in thls matter. * If the Chief Administrator of the

Motor Vehrcle Commrssmn does not adopt, modlfy or reject this .decision within

forty-five days and unless such time limit is otherwise extended, this recommended

decision shall become ‘a final decision in ‘accordance with N.J.S.A. 52:14B-10.

Wlthln thlrteen days from the date on WhICh thIS recommended decision was
malled to the partles any party may file wntten exceptlons with the CHIEF
ADMINISTRATOR OF THE MOTOR VEHICLE COMMISSION 225 East State Street,

PO Box 160 Trenton, New Jersey 08666-0160 marked Attentron Exceptions.” A.

copy of any exceptlons must be sent to the Judge and to the other partles

November 16 2015

.‘DATE : | R JOHN S. KENNEDY ALJ

Date Received at Agency: | S :NW/Q, Z@(

,DateMaiIedtoParties’sa Co e :‘H:lm/rs ,




. OAL DKT. NO. MVH 8992-15
- For Petitioner:

. For Respondent: .

WITNESSES
" ’!Sharkner Michaud‘
‘Helaine Williams
CEXHIBITS

P
. _.Y‘P-2 2
P-3

P4

‘:P‘—“5
P6
P-7

. P8
- P9
P-10
CpAt
P12
P13

~“None

" For Petitioner:

Certified Drlvers Abstract ;

Notice of Restoration, August 22 2014

Order of Suspen3|on, October 29,2013

Notice of P'ropésed Suspension, August 13, 2013
Order of SuspenSIOn October 20 2013 ,
Scheduled Suspenswn Notlce August 7,2013

" Order of Suspension, October 20, 2013

Scheduled Suspensnon Notlce August 7, 2013
Not Admltted

Not Admltted

Not Admltted ,

Scheduled Suspen3|on Notlce July 20 2014 _
Not Admltted b

“For Respondent:




1 indefinitely. the New Jersey Commercial Driver
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Date of Mailing: December 3, 2015

STATE OF NEW JERSEY
MOTOR VEHICLE COMMISSION
CASE FILE NUMBER: DXXXX XXXXX01832
OAL DOCKET NUMBER: MVH 11212-15
IN THE MATTER OF

TERENCE DONELLY : FINAL DECISION

The Motor Vehicle Commission (“Commission”) hereby determines the matter of
the proposed suspension of the New Jersey Commercial Driver License (“CDL”)
passenger-carrying endorsement of TERENCE DONELLY, respondent, pursuant to
N.J.S.A. 39:3-10.1, 39:5-30 and N.J.A.C. 13:21-14.5(a) and (c) because he has a
criminal record which may be disqualifying. Prior to this final agency determination, |
have reviewed and considered the Initial Decision rendered by the Administrative Law
Judge (“ALJ”). No exceptions have been filed. Based upon the record presented | shall
modify or reject certain of the ALJ’s findings of fact and analysis as specifically indicated
below. To the extent that | have not specifically modified or rejected a finding or
conclusion herein | have adopted those findings and conclusions of the ALJ and
incorporate those by reference in this decision. Finally, | shall affirm the ALJ’s
recommendation that the proposed suspension of respondent’'s passenger-carrying
endorsement privileges be dismissed, upon the condition as specified in the Order on

page 8 herein that he submit documentation that he has completed probation.

Disqualifying Offenses

In her Initial Decision, the ALJ recommends that the MVC’s proposed indefinite

suspension of respondent’s passenger endorsement should be dismissed. Initial

1



Decision at 4. While | agree with the ALJ’s recommendation, | find it necessary to reject
certain parts of the analysis and conclusions that led to that recommendation. In
arriving at her conclusion, the ALJ notes respondent was convicted of two disorderly
person charges (offenses) of violent behavior and that all other charges were
dismissed. The ALJ cites to N.J.A.C. 13:21-14.5(c)12* and concludes that disorderly
person offenses for violent behavior are not disqualifying offenses. Finally, the ALJ
concludes that respondent is not disqualified from holding a passenger endorsement
because he was not proven to be a person of bad character. Based on these
conclusions, the ALJ determined that that respondent’s record was not disqualifying.
N.J.A.C. 13:21-14.5(c)12 states, in pertinent part, that the Chief Administrator
may suspend the passenger endorsement for a criminal record that is disqualifying.
Pursuant to N.J.A.C. 13:21-14.5(c)12, a “crime or other offense” includes crimes,
disorderly persons offense or petty disorderly person offense as defined in the “New
Jersey Code of Criminal Justice and any other offenses defined by any other statute of
this State.” N.J.A.C. 13:21-14.5(c)12i disqualifies a person from holding a passenger
endorsement when the conviction is for an offense that is, “(3) a crime or other offense
involving the use of force or the threat of force to or upon a person or property, such as
armed robbery, assault and arson.” Upon conviction of such an offense there is a
presumption that respondent’s passenger-carrying endorsement will be revoked,

suspended, or denied.

It is noted that the Initial Decision on page 3 cites N.J.A.C. 13:21-14.5(12), but quotes
from N.J.A.C. 13:21-14.5(c)12. The Commission views this as merely a grammatical
error that has no bearing on the overall analysis or conclusions made by the ALJ. Thus,
the Initial Decision is modified accordingly.



On October 31, 2014 respondent pled guilty to two counts of N.J.S.A. 2C:33-

2A(1), which states, in pertinent part:

N.J.S.A. 2C:33-2. Disorderly conduct
a. Improper behavior. A person is guilty of a petty disorderly

persons offense, if with purpose to cause public inconvenience,
annoyance or alarm, or recklessly creating a risk thereof he

(1) Engages in fighting or threatening, or in violent or tumultuous
behavior.

Respondent’s convictions of petty disorderly persons offenses for engaging in fighting or
threatening, or in violent or tumultuous behavior involve the use of force or the threat of
force and thus, are disqualifying convictions pursuant to N.J.A.C. 13:21-14.5(c).

The ALJ also concluded respondent’s arrests for aggravated assault with a
weapon formed the Commission’s basis for proposing to suspend respondent’s
passenger endorsement. To the extent that this conclusion suggests or implies that the
Commission’s action was improper, | offer the following clarifying analysis. Upon notice
of respondent’s criminal arrests, the Commission initiated an administrative action to
indefinitely suspend respondent’s CDL passenger-carrying endorsement. N.J.S.A.
39:3-10.1 directs that an applicant for a license to carry passengers must present
satisfactory evidence of his or her "previous experience," "good character" and "physical
fitness." The statute authorizes the chief administrator of the Commission to suspend or
revoke a passenger endorsement for a violation of the motor vehicle laws "or on other
reasonable grounds, or where, in his opinion, the licensee is either physically or morally

unfit to retain the same.” Ibid. Under rules promulgated by the Commission regarding



the issuance of passenger endorsements, N.J.A.C. 13:21-14.1 to 14.10, the chief
administrator "may revoke or suspend a passenger endorsement of any person when it
is determined that the applicant or holder of such license has . . . failed to submit proof
of continuing physical fitness, good character, and driver experience every 24 months."
N.J.A.C. 13:21-14.5(c)6. Further, N.J.A.C. 13:21-14.5(c)13 allows the chief
administrator of the Motor Vehicle Commission to “... revoke or suspend the passenger

endorsement of any person arrested for, charged with or indicted for any crime or other

offense if the Chief Administrator determines that such person is of bad character or is
morally unfit to retain the privilege of holding a passenger endorsement, or is a potential
danger to his or her passengers or to other motorists or to himself or herself.” (emphasis
added).

Commencement of a passenger endorsement suspension proceeding prior to
respondent’s conviction is not a procedural error. Respondent’s criminal arrest history
may be deemed enough to suspend or revoke respondent’s passenger endorsement for
failure to maintain good character pursuant to N.J.A.C. 13:21-14.5(a) or N.J.A.C. 13:21-
14.5(c)12 and/or for being indicative of being a potential danger to others or himself
pursuant to N.J.A.C. 13:21-14.5(c)13. Further, respondent’s criminal convictions that
were determined to be disqualifying stem from the same indictments that were indicated
on the Commission’s Scheduled Suspension Notice notifying respondent that his
passenger endorsement was scheduled to be indefinitely revoked. Exhibit P-1
Supplemental Specifications and P-1 Scheduled Suspension Notice.

| find that initiating this administrative proceeding after respondent’s arrest but

prior to his conviction, and continuing the proceeding despite the original charges being



dismissed and downgraded charges being initiated as part of a plea agreement, was
neither procedurally nor substantively improper or defective. Beginning with the
Commission’s March 1, 2013, Scheduled Suspension Notice, respondent was placed
on notice that these indictments could amount to a disqualifying criminal record resulting
in an indefinite suspension of his passenger endorsement. | further find, based on the
above, that both of respondent’s convictions were petty disorderly persons offenses for
engaging in fighting or threatening, or in violent or tumultuous behavior. Finally, | find
that both of respondent’s convictions are disqualifying offenses pursuant to N.J.A.C.

13:21-14.5(c).

Evidence of Rehabilitation

Upon conviction of a “crime or other offense”, pursuant to N.J.A.C. 13:21-
14.5(c)12, under which both of respondent’s convictions fall, there is a presumption that
respondent’s passenger-carrying endorsement will be revoked, suspended, or denied.
This presumption can only be overcome if “sufficient and reasonable grounds” are
established under the procedural means described in N.J.A.C. 13:21-14.5(d) and are
such that respondent has established rehabilitation to the degree that the public interest
would be protected.

In her Initial Decision, the ALJ did not reach the issue of rehabilitation under the
“‘Rehabilitated Convicted Offender’s Act” (RCOA), N.J.S.A. 2A:168A-1 to -16, because
she concluded that the convictions were not disqualifying. Because | have determined
that respondent’s criminal convictions are, in fact, disqualifying, as concluded above, it

is necessary to provide an analysis of rehabilitation under the RCOA.



The RCOA was enacted in recognition that on occasion people make poor
decisions and that under certain circumstances, the interest of justice is best served by
declaring such persons rehabilitated so as to prevent them from being disqualified from
positions of employment because of their criminal history. To assist in the analysis of
respondent’s potential rehabilitation, | utilize the eight factors set forth in the RCOA for

determining rehabilitation. The factors, found in N.J.S.A. 2A:168A-2, are as follows:

a. The nature and duties of the occupation, trade, vocation, profession or
business, a license or certificate for which the person is applying;

b. Nature and seriousness of the crime;

c. Circumstances under which the crime occurred;

d. Date of the crime;

e. Age of the person when the crime was committed;

f. Whether the crime was an isolated or repeated offense;

g. Social conditions which may have contributed to the crime;

h. Any evidence of rehabilitation, including good conduct in prison or in
the community, counseling or psychiatric treatment received,
acquisition of additional academic or vocational schooling, successful
participation in correctional work-release programs, or the

recommendation of persons who have or have had the applicant under
their supervision.

Pursuant to N.J.S.A. 2A:168A-2, these factors are used to guide a licensing authority in
determining whether a conviction relates adversely to the occupation/business for which
the license or certificate (in this case, a “passenger endorsement” on a CDL) is sought.
Rehabilitation efforts must be considered in light of the offense(s) respondent committed

and the threat to public safety that respondent may re-offend.



As previously noted, respondent is a CDL driver with a passenger-carrying
endorsement. This endorsement allows respondent to drive a vehicle carrying more
than six passengers. As the driver of such a vehicle, respondent is primarily
responsible for the safety of the passengers riding in his vehicle. On October 31, 2014,
respondent was convicted of two counts of disorderly conduct for violent behavior
stemming from two separate incidents, one in 2012 and one in 2013. Respondent was
29 and 30 years old, respectively, at the time the offenses were committed. It appears
the two incidents were isolated and they were both downgraded to petty disorderly
persons offenses. | note that respondent served 388 days in custody awaiting final
resolution of his arrests. Exhibit P-1 Essex County Judgment of Conviction, page 3. |
also note that as a result of these convictions, respondent was placed on probation for a
period of one year and ordered to comply with all the requirements of the probationary
program, as well as the requirements of his plea agreement. Exhibit P-1, New Jersey
Judiciary Plea Form, page 3. The record in this administrative proceeding was closed
on September 1, 2015. Because respondent was sentenced to one year probation on
October 31, 2014, his probationary period would not have been completed prior to the
record closing. However, successful completion of the probationary period would be
evidence in support of respondent’s rehabilitation. Accordingly, | am inclined to find that
respondent has been sufficiently rehabilitated if he provides proof of successful

completion of the probationary program.

CONCLUSION

Based on a de novo review of the record, | agree with the ALJ’s conclusion that

respondent’s passenger endorsement should not be suspended. | conclude that while



respondent does have a disqualifying criminal record, the time he served in custody as
well as complying with the requirements of probation, including anger management
classes, for a period of one year, demonstrate sufficient and reasonable grounds for

granting a waiver in these particular circumstances.

ORDER

Based on the all of the foregoing, it is, therefore, on this 3rd day of December,
2015, ORDERED that respondent provide proof that he completed probation within 30
days of this decision. Upon receiving this documentation, no action will be taken on the
proposed suspension of the passenger-carrying endorsement on the New Jersey
Commercial Driver License of TERENCE DONELLY for his criminal history, as it is
specified in this matter. If no documentation is received within 30 days of this decision,
respondent’s passenger endorsement will be suspended indefinitely for a period of at
least three years, after which he may submit an application and proof of rehabilitation

for consideration.

Q.YJP.A/V{_JQ;_\

Raymond P. Martinez
Chairman and Chief Administrator

RPM:sem

cc: Terence Donelly



