
PROPOSED TEMPORARY RULES TO IMPLEMENT
P.L. 2009, c. 16

19:12-6.1 Purpose of Procedures.

(a) These procedures are intended to implement the
provisions of (P.L. 2009, c. 16, effective June 1, 2009), which
allow law enforcement officers and firefighters employed by a law
enforcement agency or department that is not subject to the
provisions of Title 11A of the New Jersey Statutes, who are
terminated based on a complaint or charges issued for
disciplinary reasons not involving any alleged violation of
criminal law, to have the option of having their terminations
reviewed by means of binding arbitration.  Review through binding
arbitration is an alternative to review through a proceeding in
the Superior Court of New Jersey pursuant to N.J.S.A. 40A:14-22
pertaining to firefighters, and N.J.S.A. 40A:14-150 pertaining to
law enforcement personnel.  

(b) Arbitration pursuant to these procedures is available
only in cases where termination is imposed based on a complaint
or charges.  These procedures are not applicable to review of
terminations relating to a pending criminal investigation,
inquiry, complaint or charge, whether implemented before or after
criminal charges have been filed or when the disciplinary
complaint or charge alleges conduct that would also constitute a
violation of the criminal laws of the State or any other
jurisdiction.

19:16-6.2 Special Disciplinary Arbitration Panel. 

(a) The Commission shall maintain a Special Disciplinary
Arbitration Panel to hear cases involving the disciplinary
terminations of law enforcement officers and firefighters from a
law enforcement agency or department that is not subject to the
provisions of Title 11A of the New Jersey Statutes.  Members of
this panel must have experience and expertise as neutrals making
decisions in employee discipline cases.  Following a screening
process as set forth in this rule, they shall be appointed for
three-year terms.

(b) To be eligible for appointment to the Special
Disciplinary Arbitration Panel, an arbitrator applying for panel
membership must:

(1) Be a member of, or simultaneously apply for
membership on, the Commission’s panel of grievance
arbitrators, N.J.A.C. 19:12-5.1;

(2) In the three years before applying for panel
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membership, not have served as an advocate for
private or public sector labor or management.

(c) An applicant's qualifications shall be determined by an
overall assessment of the following considerations;

(1) Demonstrated experience and ability to decide
cases involving the discipline of employees in a
fair and objective manner.  Experience shall be
evaluated by a review of the cases where an
applicant served as a grievance arbitrator, or in
an analogous capacity, and the quality of the
applicant's work product in those cases.

(2) The equivalent of three years of grievance
arbitration experience.  An applicant shall submit
at least ten awards or decisions written by the
applicant, which shall have been well-reasoned,
legally sound, and promptly issued.  Special
emphasis shall be given to New Jersey public
sector discipline cases and awards or decisions in
other jurisdictions in cases involving the
discipline of members of the uniformed and public
safety services.  

(d) Every applicant shall complete an application form
prepared by the Director of Arbitration.  That form is designed
to solicit information concerning the foregoing requirements and
considerations.  The form also allows an applicant the
opportunity to submit any other information he or she deems
relevant.  The Director shall review all applications and make a
recommendation to the Commission regarding each one within 60
days.  The Commission shall notify an applicant in writing of any
action taken upon an application.

(e) Members of the Special Disciplinary Arbitration Panel
shall be guided by the objectives and principles set forth in the
"Code of Professional Responsibility for Arbitrators of
Labor-Management Disputes" of the National Academy of
Arbitrators, the American Arbitration Association, and the
Federal Mediation and Conciliation Service.

(f) Suspension, removal or discipline of members of the
Special Disciplinary Arbitration Panel.

(1) This section provides a procedure to be
followed by the Commission in deciding whether to
suspend, remove, or otherwise discipline an
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arbitrator during his or her three-year term.

(2) If it appears that suspension, removal, or
discipline may be warranted, the Director of
Arbitration shall provide a written statement to
the arbitrator specifying the reasons for the
action being considered.  The arbitrator shall
have an opportunity to submit a prompt written
response to the Director.  The arbitrator shall
also be given an opportunity to meet with the
Director to discuss the matter.

(3) If a suspension or removal is being
contemplated, if the arbitrator requests a
hearing, and if it appears to the Director that
substantial and material facts are in dispute, the
Director may designate a hearing officer to
conduct a hearing and make findings of fact.

(4) The Director may temporarily suspend an
arbitrator from the panel pending any hearing.

(5) After receiving the arbitrator's response,
meeting with the arbitrator, and considering the
facts found at any hearing, the Director may
reprimand, suspend, or remove an arbitrator or may
decide that no action is warranted.  The Director
shall send a written decision to the arbitrator.

(6) Within 14 days of receiving the Director's
decision, an arbitrator may file a written appeal
with the Commission, specifying the grounds for
disagreeing with the Director's decision.

(7) A temporary suspension may continue pending
that appeal.

(8) The Commission or its designee may sustain,
modify, or reverse the Director’s action and shall
provide the arbitrator with a written statement
explaining the basis for that decision.

19:12-6.3 Who may file; when to file.

(a) Law enforcement officers or firefighters employed by a
law enforcement agency or department that is not subject to the
provisions of Title 11A of the New Jersey Statutes, who are
terminated based on a complaint or charges issued for
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disciplinary reasons not involving any alleged violation of
criminal law, may appeal their terminations by filing a request
for the appointment of a member of the Special Disciplinary
Arbitration Panel.  An appeal may be filed only by the terminated
employee or the employee’s authorized representative. 

(b) An appeal of the termination of a non-civil service law
enforcement officer or firefighter may be filed within 20 days
after the employee has been personally served with a notice of
termination.

19:12-6.4 Contents of Appeal to review the termination of a law
enforcement officer or firefighter through binding arbitration.

(a) An appeal of a disciplinary termination of a non-civil
service firefighter or law enforcement officer shall be initiated
by filing a written request with the Director of Arbitration for
the appointment of an arbitrator from the Commission’s Special
Disciplinary Arbitration Panel.

(b) An original and four copies of such request, signed and
dated by the non-civil service firefighter or law enforcement
officer or his or her authorized representative, shall be filed. 
The request shall set forth the name and address of the
terminated employee; the name and address of his or her employing
agency or department; the names, titles and telephone numbers of
the parties' representatives to contact; and the names, addresses
and telephone numbers of any attorneys representing the parties.

(d) Forms for filing a request for the appointment of a
Disciplinary Arbitrator will be supplied upon request.  Address
requests to:  Public Employment Relations Commission, PO Box 429,
Trenton, New Jersey 08625-0429.  The form is also available on
the Commission’s web site: www.state.nj.us/perc

19:12-6.5 Appointment of Disciplinary Arbitrator. 

(a) Upon receipt of an appeal, the Director shall forthwith
submit:

(1) a copy of the appeal to the employing agency or
department, or its authorized representative.

(2) simultaneously to each party or their authorized
representatives the names of the members of the Special
Disciplinary Arbitration Panel.  The resumes of the
members of the Special Disciplinary Arbitration Panel
shall be posted on the Commission’s web site:
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www.state.nj.us/perc
 

(b) If within ten days of receiving the list of Disciplinary
Arbitrators, the parties have not notified the Director of
Arbitration in writing of the name of an arbitrator that they
have mutually selected, the assignment of the arbitrator for the
purposes of this section shall be the responsibility of the
Director, independent of and without any participation by any 
party.  The Director shall select the arbitrator for assignment
by lot.

 (c) Should an arbitrator selected by mutual agreement be
unable to serve, the parties shall be afforded one opportunity to
select a replacement.  If the parties are unable to mutually
agree upon the selection of a replacement within ten days after a
mutually selected arbitrator has advised the parties and the
Commission of the arbitrator’s unavailability to serve in the
appeal, the Commission shall select the replacement in the manner
hereinafter provided.

(d) In any proceeding where an assigned arbitrator is unable
to serve and the parties are unable to mutually agree upon a
replacement, the Director shall assign a replacement arbitrator. 
The assignment shall be the responsibility of the Director,
independent of and without any participation by any party.  The
Director shall select the replacement arbitrator for assignment
by lot.

(e) Any arbitrator, whether mutually selected by the parties
or appointed by the Director by lot, who is unable or unwilling
to serve, shall so notify the parties and the Director within
three days of receiving the notice of appointment.

19:12-6.6 Powers and Duties of Disciplinary Arbitrator.

(a) The arbitrator may administer oaths and require the
attendance of witnesses and the production of such documents as
the arbitrator may deem material to a just determination of the
appeal, and for such purpose may issue subpoenas.  If any person
refuses to obey a subpoena, or refuses to be sworn or to testify,
or if any witness, party or attorney is guilty of contempt while
in attendance of any hearing, the arbitrator may, or the Attorney
General if requested shall, invoke the aid of the Superior Court
within the county in which the hearing is being held, and that
court shall issue an appropriate order.  A failure to obey the
order may be punished by the court as contempt.
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(b) The arbitrator shall have the power to resolve any
discovery issues.  In all cases and no later than ten days prior
to the date of the hearing:

(1) The employing agency or department shall provide
the law enforcement officer or firefighter with a copy
of the contents of his/her personnel file;

(2) Both parties shall provide to one another copies of
all documents that the parties plan to introduce into
evidence at the hearing; and

(3) Both parties shall provide to one another a list of
the witnesses the parties plan to have testify at the
hearing.

 (c)  The arbitrator shall communicate with the parties to
arrange for a mutually satisfactory date, time and place for a
hearing, which shall be conducted within 60 days after the
arbitrator is appointed.  In the absence of an agreement, the
arbitrator shall have the authority to set the date, time and
place for a hearing.  The arbitrator shall send a notice
containing arrangements for a hearing within a reasonable time
period before hearing.  

(d) Hearings shall be de novo proceedings and shall not be
limited to review of any prior proceedings or hearings held in
order to impose discipline in accordance with N.J.S.A. 40A:14-19,
pertaining to firefighters, and N.J.S.A. 40A:14-147, pertaining
to law enforcement personnel.  

(e) Pre-hearing motions shall not be filed unless permitted  
by the Arbitrator.  All motions made during the hearing may be
made orally to the arbitrator, unless the arbitrator requests
that the motion be in writing.  The arbitrator may issue an oral
or written ruling on a motion or may issue a written ruling as
part of the arbitrator’s decision on the appeal.

(f) Except for extraordinary circumstances establishing good
cause, no adjournments shall be granted.  Any adjournments shall
be for a total of no more than 14 days.

19:12-6.7 Arbitrator’s Decision: Timing; Service; Implementation.

(a) The arbitrator shall render an opinion and final
determination within 90 days of his or her appointment, whether
that appointment is by mutual agreement of the parties or by the
Director by lot.  
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(b) Copies of the arbitrator's final determination shall be
served on the parties and the Director.  The determination shall
be binding and shall be implemented immediately.

(c) If the final determination sustains the officer's or the
firefighter's appeal, the officer or firefighter shall be
reinstated immediately with full pay, be restored all rights and
benefits, including those accruable during the period of appeal,
and shall, within 30 days, be paid any salary moneys withheld by
the officer's employing agency or the firefighter's department.

19:12-6.8 Cost of arbitration; Arbitrator’s Fee.

(a) The cost of arbitration shall be borne equally by the
parties.

(b) Arbitrators shall be compensated in accordance with the
following fee schedule:

1. For arbitrators assigned by lot, the fee shall
be $1,000.00 per day;

2. For arbitrators mutually selected by the
parties, the fee shall be the per diem rate set by
the arbitrator for conducting grievance
arbitrations and on file with the Director of
Arbitration on the date of the mutual selection.
  


