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PRELIMINARY STATEMENT AND STATEMENT OF FACTS 

 

Though not specifically cited in the motion and brief filed by Public Service Electric 

and Gas Company (“PSE&G” or “Company”), presumably the Company moves for summary 

decision under N.J.A.C. 1:1-12.5.  That regulation allows summary decision when the 

movant’s papers “show that there is no genuine issue as to any material fact challenged and 

that the moving party is entitled to prevail as a matter of law.”  N.J.A.C. 1:1-12.5(b).  As will 

be seen herein, PSE&G has failed to make the required showings and the motion should be 

denied. 

PSE&G has also requested oral argument on its motion.  However, the Department of 

the Public Advocate, Division of Rate Counsel (“Rate Counsel”) believes that this reply will 

thoroughly demonstrate that the motion should be denied and that oral argument will not be 

necessary. 

The current proceeding is a continuation of the audit of PSE&G’s four-year transition 

period1 deferred balances including the reconciliation of the Market Transition Charge 

(“MTC”).  The MTC is the ratemaking mechanism created by the Electric Discount and 

Energy Competition Act of 1999 (“EDECA”) in N.J.S.A. 48:3-61 to collect the stranded costs 

related to PSE&G’s electric generating stations. Phase I of the deferred balances audit was 

handled in I/M/O the Petition of Public Service Electric and Gas Company’s Deferral Filing 

Including Proposals for Changes in its Rates for its Non-Utility Transition Charge (NTC) and 

its Societal Benefits Charge (SBC)2, BPU Docket No. ER02080604, Summary Order dated 

                                            
1
 The four-year transition period ran from August 1, 1999 through July 31, 2003. It was the first four-years after 

the New Jersey retail electric generation market was opened fully to competition. As noted by PSE&G, Phase I 
of the audit of the utility’s deferred balances covered the first three years from August 1, 1999 through July 31, 
2002. Since it was necessary for the Board to reset the deferred balances rates by an effective date of August 1, 
2003, the Board obviously could not wait until the end of the four-years on July 31, 2003 to begin a rate 
proceeding to reset the rates. Therefore, the agency decided to do a partial audit and review of the first three 
years in Phase I of the audit and then continue the audit for the fourth year in this Phase II proceeding.  Since the 
Phase II proceeding is simply a continuation of the review of the four-year transition period, the rate decisions 
made in the Phase I proceeding would necessarily have been only temporary in nature until the entire deferred 
balances review proceeding could be completed. It is undeniable that the Board always intended to complete the 
review of the four-year deferred balances accounts in this Phase II. 
2 The MTC is one of the cost components that make up the SBC. 
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July 31, 2003 and Final Order dated April 22, 2004 (“Phase I Deferred Balances”).  The 

instant Phase II audit proceeding will reconcile and finalize the rates that were set for the 

partial transition period in Phase I.  

The Board of Public Utilities (“Board” or “BPU”) has twice requested the parties to 

file comments concerning the proper MTC over-recovery calculation.3 Rate Counsel 

responded to those requests by filing comments dated June 13, 2005, June 28, 2005 and May 

12, 2006. PSE&G filed one set of comments on June 13, 2005.  A copy of those comments 

are attached to this brief. In our comments Rate Counsel set out what we believed to be ample 

reasons for the Board to correct the utility’s MTC over-recovery calculation.  We requested 

that the Board require PSE&G to increase the MTC over-recovery refund as of July 31, 2003 

by the amount of $114,359,000.  We also requested that the Board require PSE&G to pay 

interest on this amount for the period subsequent to July 31, 2003. Rate Counsel continues to 

maintain that ratepayers are entitled to this additional over-recovery refund and that additional 

interest should be accrued and refunded to ratepayers as well.4 

Rate Counsel will summarize the factual bases for our additional refund requests 

herein but refer Your Honor to additional details contained in our three sets of comments 

attached. Our first basis for increasing the MTC over-recovery is that PSE&G improperly 

applied the discount rate to the MTC over-recovered revenues on an annual basis instead of 

the commonly applied monthly basis. Since the cash flows from the MTC revenue collections 

are available to the utility on a monthly basis as customers pay their monthly bills, PSE&G 

was able to earn a return on these revenues from the moment they were collected in each 

month. Applying the discount rate on a monthly basis gives appropriate accounting 

recognition to the fact that PSE&G has actually enjoyed immediate earnings on these monthly 

revenue collections during the transition period.  The Company’s proposed annual 

discounting approach assumes that the utility does not earn a return on the monthly MTC 

revenues during the calendar year, but instead earns no return, until the end of the year, on 

these revenues that it has been holding for that time.  This assumption obviously contradicts 

                                            
3 Letters from BPU Secretary dated May 13, 2005 and August 18, 2005. 
4 A rough estimate of the additional interest due would be approximately $10 million. 
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reality and should be rejected. PSE&G should be required to account to ratepayers for the 

monthly earnings it has enjoyed on the money it overcharged its customers. 

Rate Counsel’s second basis for increasing the MTC over-recovery is that PSE&G 

improperly continued to discount back to August 1, 1999 the MTC revenues it received from 

customers after customers had paid back the $540 million transfer premium in full.  The 

correct method would have been for PSE&G not to discount the MTC over-recovery revenues 

at all from this point forward.  The MTC over-recovery dollar amounts should be stated in 

their nominal values and not in the net present value which is the result of the Company’s 

improper discounting method.  The Company’s method improperly assigned to the utility 

rather than to the ratepayers all earnings on the MTC overcharges during the transition period. 

Once the Company received enough revenues from its customers to pay back on a net present 

value, or discounted, basis the entire $540 million transfer premium, then it was no longer 

proper to continue discounting those MTC revenues. Ratepayers had repaid the full $540 

million to PSE&G by December 2001.  During the time when some part of the $540 million 

transfer premium was still owed by the customers, then discounting the revenues back to 

August 1, 1999 until the $540 million was returned to PSE&G was correct in order to account 

for the time value of money, i.e., the time it took to pay back the entire transfer premium in 

1999 dollars.  However, once ratepayers had paid back the entire transfer premium, then 

PSE&G was essentially holding the additional overpaid revenues for the benefit of customers 

until the utility could refund those revenues back to them.  From that point on, it was the 

customers who were waiting to get their money, not PSE&G.  Therefore, it was improper for 

PSE&G to discount those over-recovered revenues and thereby improperly reduce the full 

refund to which customers are entitled. 

Rate Counsel’s third basis for increasing the MTC over-recovery is the simple premise 

that customers are entitled to interest earned on the over-recovery until they receive that 

refund back from PSE&G.  Since those funds always belonged to the customers after the 

transfer premium was completely repaid, customers are entitled to the interest earned on their 

funds until they receive them back in full from the Company. 
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Despite the fact that Rate Counsel believed it had provided the Board with sufficient 

bases to order the increased MTC refund to customers, the Board decided to grant PSE&G’s 

January 31, 2007 request for evidentiary hearings at the Office of Administrative Law 

(“OAL”) to further supplement the record.  That was the posture in which this case was 

transmitted to the OAL. 

PSE&G has decided it no longer wants the OAL evidentiary hearings that the utility 

requested in its January 31, 2007 letter to the BPU. PSE&G’s argument for summary decision 

essentially boils down to a simple, but unsustainable, proposition.  The Company alleges that 

since the Board used the utility’s proposed stipulations or joint positions as a framework in 

the Restructuring Order and the Phase I audit proceeding, then the Board must have 

specifically approved the precise calculations that were buried within attachments to those 

joint positions or were provided to the Board after the stipulations for joint positions were 

executed by some, but not all, of the parties to those dockets.  As will be seen below, this 

allegation is altogether unproven by either the Company’s three affidavits or its arguments. 

In contravention of its argument that there are no genuine issues of material fact to be 

decided, PSE&G has also determined to file three affidavits that add allegations of material 

facts to the record which Rate Counsel believes should be subject to discovery and later 

rebuttal testimony by our office.  The Company has provided additional detail concerning 

previously confidential settlement negotiations involving the Company’s restructuring case 

and the Phase I deferral audit. It is not entirely clear how these additional allegations relate to 

the interpretation of the Board’s Restructuring Order and the Phase I order.  It should be clear, 

however, that if the Board meant to follow PSE&G’s interpretation of the joint position, then 

the Board would have spelled that out specifically in the orders.  It should also be clear that 

the Board itself has not currently adopted PSE&G’s arguments or it would have decided those 

issues in PSE&G’s favor by now.  By transmitting this case to the OAL for an additional 

evidentiary process, the Board appears to be giving the utility the opportunity to supplement 

the record and bolster its previous arguments.  However, that does not give license to PSE&G 

to add the supplementary allegations and then attempt to foreclose the examination of those 

allegations through discovery and opposing testimony. PSE&G’s motion for summary 

decision should be denied. 
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PSE&G appears to believe that simply making these allegations is enough to bind 

other parties to them as well as Your Honor and the Board. Obviously this cannot be the case. 

PSE&G’s argument that the Board has previously approved by implication the utility’s 

detailed calculations for interpreting its proposed stipulations or joint positions as a 

framework for deciding the Restructuring Order and the Phase I audit proceeding is belied by 

the already existing record in these matters.  In fact, the record shows that the Board did not 

even adopt all the terms of PSE&G’s proposed contested stipulation5 in the restructuring 

docket and specifically modified certain of its terms.  That is clear evidence that while the 

Board decided to use PSE&G’s proposed contested stipulation as a framework for a final 

decision, that does not justify PSE&G’s leap to the conclusion that specific calculation 

methodologies contained in the stipulation must have been adopted as well. 

Nevertheless, the allegations in PSE&G’s affidavits and brief are more arguments than 

reliable evidence and are certainly not statements of undisputed facts.  In fact, Rate Counsel 

disputes that any of those allegations have been proven.  The utility’s argument is based on 

allegations that do not appear in the Restructuring Order or the Phase I Order themselves. 

These allegations need to be tested by the discovery process and cross-examination under oath 

at evidentiary hearings by the ALJ.  On the other hand, Your Honor could also decide that 

even if PSE&G’s allegations are assumed to be true, they do not establish the ultimate 

conclusion that the Board has previously decided to approve the specific MTC calculation 

methodology that PSE&G proposes.  This would require a denial of the motion for summary 

decision also.  Your Honor could then require PSE&G to prefile testimony supporting its 

position that its customers should be deprived of the full refund of the overcharges they have 

paid, since the affidavits unmistakably do not establish the Company’s case to continue to 

withhold the ratepayers’ full refund.  That testimony would then to be subject to full 

                                            
5 PSE&G’s proposed stipulation in the restructuring docket was opposed by other parties to that docket. Rate 
Counsel signed an alternative stipulation of settlement with other parties to the restructuring docket and 
requested that the Board approve that alternative stipulation. I/M/O Public Service Electric and Gas Company’s 
Rate Unbundling, Stranded Costs and Restructuring Filings, BPU Docket Nos. EO97070461, EO97070462, 
EO97070463, Final Decision and Order dated August 24, 1999 (“Restructuring Order”), pp. 49-55. While the 
Board did not adopt specifically our alternative stipulation, the Board did adopt one of the most important 
elements of that alternative stipulation, i.e., an eventual 13.9% rate reduction as opposed to the 10% rate 
reduction proposed by the PSE&G stipulation. 
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discovery and rebuttal testimony by Rate Counsel. Evidentiary hearings should be scheduled 

to cross-examine the witnesses. 
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LEGAL ARGUMENT 

POINT I 

There are genuine issues of material fact alleged in this matter 

that defeat the motion for summary decision. 

 

As stated above, PSE&G’s motion appears to have been filed under N.J.A.C. 1:1-12.5.  

That regulation allows summary decision when the movant’s papers “show that there is no 

genuine issue as to any material fact challenged and that the moving party is entitled to 

prevail as a matter of law.”  N.J.A.C. 1:1-12.5(b).  A more complete discussion of the New 

Jersey law on summary judgment is outlined in Brill v. Guardian Life Ins. Co. of America, 

142 N.J. 520, 523 and 540 (1995): 

. . . the determination whether there exists a genuine issue with 
respect to a material fact challenged requires the motion judge 
to consider whether the competent evidential materials 
presented, when viewed in the light most favorable to the non-
moving party in consideration of the applicable evidentiary 
standard, are sufficient to permit a rational factfinder to resolve 
the alleged factual disputed issue in favor of the non-moving 
party.  (Emphasis added).  

and  

. . . the court must accept as true all the evidence which supports 
the position of the party defending against the motion and must 
accord him [or her] the benefit of all legitimate inferences 
which can be deduced therefrom, and if reasonable minds could 
differ, the motion must be denied [citing to S. Pressler, Current 
N.J. Court Rules, R.4:40-2 comment (1991)]. . . . 

Brill at 535. 

Also, “[o]n a motion for summary judgment the court must grant all favorable 

inferences to the non-movant. But the ultimate factfinder may pick and choose inferences 

from the evidence to the extent that ‘a miscarriage of justice under the law’ is not created. R. 

4:49-1(a).”  Id. at 536.  In considering this motion, Your Honor is not acting as the ultimate 

factfinder at this stage of the proceedings, but as a motion judge reviewing the materials set 

forth in the moving papers and responding papers.  Therefore, rather than picking among the 
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possible inferences from the evidence, Your Honor must grant all favorable inferences to Rate 

Counsel.  This should especially be so, since there has yet to be any discovery on the utility’s 

claims raised in its motion.6 

In Brill, the Supreme Court was interpreting R. 4:46-2 which contemplates that the 

trial judge would be reviewing “the pleadings, depositions, answers to interrogatories and 

admissions on file, together with the affidavits, if any, . . .” Brill at 528-529.  In this instant 

matter, there have been no pleadings yet by the utility on whom the burden of proof always 

lies, let alone discovery on the allegations contained in the pleadings.  Accordingly, Rate 

Counsel believes that the motion should be denied and a schedule set for PSE&G to prefile 

testimony supporting its request to finalize the deferred balance and rates regarding the MTC, 

for discovery on that testimony, for Rate Counsel to prefile testimony concerning the issues 

and for discovery on our testimony.  There may be a possible need for rebuttal and surrebuttal 

testimony as well before the evidentiary hearings are held.   

PSE&G seems to argue that since the Board decided to use the utility’s proposed 

stipulation as a framework in the utility’s restructuring docket7, then this somehow binds Rate 

Counsel as representative of the utility’s customers to the terms of the stipulation as if our 

office had actually signed that document. As PSE&G necessarily has admitted, Rate Counsel 

did not sign that stipulation and cannot be treated as if we agreed to each of its terms. PSE&G 

makes similar arguments concerning the partial stipulation that was signed by several parties 

in the Phase I deferred balances audit proceeding (not including BPU Staff and Rate Counsel).  

It is simply incorrect to argue that participation in some settlement discussions that led to a 

document that is essentially a joint position of a group of parties can somehow bind the other 

parties who declined to sign and agree to the proposed joint position. 

While it is correct that Rate Counsel participated in some of the settlement discussions 

in the restructuring docket and in the Phase I deferred balances docket, PSE&G attempts to 

                                            
6 There has been discovery in the earlier stage of the Phase II audit before the Board, but not yet in this OAL 
proceeding. 

7 I/M/O Public Service Electric and Gas Company’s Rate Unbundling, Stranded Costs and Restructuring Filings, 
BPU Docket Nos. EO97070461, EO97070462, EO97070463, Final Decision and Order dated August 24, 1999 
(“Restructuring Order”).   
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“bootstrap” that participation into the intimation that our office knew all the details about each 

of the terms of the proposed stipulation and somehow silently agreed to them without signing 

the stipulation.  As will be seen below, this argument cannot be supported and should be 

rejected. 

There is no evidence in the record that the MTC calculation methodology now 

espoused by PSE&G was specifically detailed to all the parties during any of the settlement 

meetings in either the restructuring docket or the Phase I of this deferred balances review.  As 

discussed in Rate Counsel’s earlier comments to the Board, PSE&G’s MTC calculation 

methodology contradicted the standard methodology that the Board used on other deferred 

balances.  It was inequitable for PSE&G not to point this out specifically when originally 

making that proposal and providing the background for the specific calculation methodology. 

It was incumbent on this public utility to highlight its proposed deviation from previous BPU 

policy. It should not be rewarded now for its failure to abide by this duty.  The so-called 

evidence concerning the calculation methodology that PSE&G presents in its motion for 

summary decision relates to the periods after the two partial stipulations were signed by 

parties other than Rate Counsel and BPU Staff.  The April 15, 1999 document from PSE&G 

to BPU Staff8 is dated almost a month after the partial stipulation in the restructuring docket 

was submitted to the Board for review on March 17, 1999.  Therefore, this document that 

purported to be an explanation of the partial stipulation was not even created until after the 

settlement discussions had ended. 

                                            
8 Exhibit C to the affidavit of John A. Hoffman. It should be noted that Mr. Hoffman has appeared in this instant 

docket as an attorney for PSE&G and now appears for the first time as a witness for PSE&G.  It is clear that an 
attorney cannot appear as a witness in a matter and also as an advocate for a party in that matter except in limited 
circumstances. RPC 3.7(a). “A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a 
necessary witness unless; (1) the testimony relates to an uncontested issue; (2) the testimony relates to the nature 
and value of legal services rendered in the case; or (3) disqualification of the lawyer would work substantial 
harm on the client.”  None of the three exceptions to this rule apply here, nor has Mr. Hoffman alleged that they 
do. It is assumed that Mr. Hoffman will no longer provide any legal services to PSE&G in this matter in order to 
comply with this rule and that his name will no longer appear, as attorney for PSE&G, on documents filed in this 
matter. Mr. Matthew M. Weissman and Mr. Thomas P. Kelly, who filed the motion on behalf of PSE&G, can 
continue to act as attorneys for PSE&G under RPC 3.7(b). However, Mr. Hoffman also may have acted as an 
attorney in preparing the brief, if that is the meaning of his name appearing at the end of the brief. If not, then as 
stated above, his name should no longer appear as attorney for PSE&G on documents in this matter. 
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The same is true for the partial stipulation in the Phase I audit.  The October 21, 2004 

letter from PSE&G to BPU Staff which purports to explain the utility’s position on its version 

of the MTC over-recovery calculation came more than a year after the July 31, 2003 summary 

order approving the new deferred balances rates from the Phase I audit proceeding.  

Therefore, these so-called explanations were not even created until well after the respective 

settlement negotiations had ended.  They cannot be relied upon to establish that either BPU 

Staff or Rate Counsel agreed to their terms. 

As can be seen from the documents that PSE&G alleges as supporting its argument, 

PSE&G relies on after-the-fact explanations of its MTC calculation methodology that were 

not provided to all other parties.  PSE&G did not point to prefiled testimony or hearing 

testimony that specified or pointed out as a particular issue the different calculation method 

for the MTC deferred balance as opposed to the calculation method used for other deferred 

balances.  Neither did PSE&G cite to any Board orders that approved with specificity the 

annual versus monthly discounting of the MTC recoveries, the disclosure that once the $540 

million transfer premium was recovered from customers that PSE&G would continue to 

discount the revenues recovered in contravention of normal accounting procedures, or that it 

would refuse to pay interest on the MTC overrecovery.  PSE&G simply alleges that because 

some of this detail was buried in the attachments to its proposed stipulations, then the BPU 

and other parties to those proceedings are bound to those calculations.  Contrary to PSE&G’s 

position, Rate Counsel does not believe that utility ratemaking is a game of hide-and-seek 

wherein the prevailing party is the one which most successfully hides the details of its 

positions until they are found out and then claims that it is too late to correct the calculations 

that are used to charge customers in their electric rates. 

The burden of proof is always on the utility to show that its calculations result in just 

and reasonable rates.  This should be especially so when the utility-proposed method deviates 

from BPU policy.  It would be inequitable to permit PSE&G to benefit from its decision not 

to highlight this deviation from approved BPU policy. 

The relevant allegations of fact in the affidavits of PSE&G’s witnesses are almost all 

conclusory and do not by themselves establish that there is no genuine issue as to any material 
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fact.  The affidavits are substantially more argumentative than factual. Therefore the motion 

for summary decision should be denied. 

The BPU’s decision to transmit this matter to the OAL for “review, an evidentiary 

hearing if necessary and an Initial Decision,”9  is alone sufficient to establish that the agency 

has already determined that there are factual disputes that need to be decided. Indeed, the 

Board specifically decided that there exists a “dispute between the Parties over the method of 

calculation of the MTC over-recovery….”10   

That agency decision contradicts and defeats PSE&G’s motion for summary decision.  

The essence of PSE&G’s allegations of fact is that the BPU has already decided what 

calculation methods should be applied to the MTC.  If that were the case, then the BPU would 

never have ordered this matter to be transmitted to the OAL for review.  Such a review would 

have been unnecessary, and the Board could simply have decided to follow its alleged prior 

decisions without sending this case to the OAL. 

Once again, it should be clear that the Board’s decision to treat this matter as a 

contested case establishes that the Board certainly believes that there are genuine issues as to 

material facts. In the Order of Transmittal, the Board also said that it “is not reaching a 

decision on whether this issue would be appropriate for summary decision pursuant to 

N.J.A.C. 1:1-12.5 in the event a party files such a motion with the Administrative Law 

Judge.” Order of Transmittal, p. 2.  In making this comment, it is apparent that the Board did 

not want to create any misapprehension that it would prejudge such a motion and would leave 

the disposition of such a motion with the ALJ in the first instance.11  This comment cannot be 

cited as evidence of whether a motion for summary decision would be proper or not.  

 

 

                                            
9 I/M/O the Deferred Balances Audit of Public Service Electric and Gas Company, Phase II: August 2002 – July 
2003, BPU Docket Nos. EX02060363 & EA02060366, Order of Transmittal to the OAL for Hearing, dated 
February 7, 2007, p. 2 (“Order of Transmittal”). 
10 Id. 
11 If Your Honor should grant the motion for summary decision and determine that it resolves all issues, then that 
would be treated as an initial decision.  N.J.A.C. 1:1-12.5(c).  That initial decision would then be reviewed by 
the BPU who can adopt, reject or modify it under N.J.A.C. 1:1-18.6.  
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PSE&G’s January 31, 2007 Request for an OAL Hearing 

PSE&G itself clearly believed that genuine issues of material facts are in dispute when 

it filed its January 31, 2007 request that the Board transmit the matter to the OAL “for the 

development of an evidentiary record, conduct of the required hearing, and an initial 

decision.”  PSE&G Letter to BPU Secretary, dated January 31, 2007, p. 1.  PSE&G admitted 

that this is a “contested case involv[ing] disputed adjudicative facts” and that “[t]hese facts 

cannot be resolved based on the ‘papers’.”  Id. at 2.  PSE&G variously described the hearing 

it requested as a “plenary trial-type hearing” and a “full adversary trial.”  Id. at 3.  The utility 

also stated that a full trial type hearing is mandated.  Id. at 5. 

PSE&G further complained in its January 31 filing that Rate Counsel relied on the 

interpretation of documents already in the record and had not yet presented the sworn 

testimony of an expert.  Id. at 6.  However, now that PSE&G has received the opportunity for 

the plenary trial-type hearing it requested, it has filed this motion for summary decision 

specifically for the purpose of foreclosing the hearing that it requested.  It appears that the 

utility wants to be able to introduce the additional testimony of its three witnesses by written 

affidavit without requiring that the witnesses’ testimony be subjected to the scrutiny of 

discovery and cross-examination under oath.  This restrictive litigation strategy should be 

denied.  Ratepayers should be allowed the opportunity for full discovery on the testimony and 

to be able to present testimony from the ratepayers’ perspective once that discovery process 

on the Company’s additional prefiled testimony has been completed.  

As PSE&G well knows, in the normal course of an adversarial ratemaking proceeding, 

the burden of proof always remains with the utility seeking approval of its proposed rates.  

The accepted procedure which PSE&G has previously followed is for the utility to prefile 

testimony setting out the factual basis for its rate approval12, then submitting its witnesses to 

the discovery process.  After an ample opportunity to propound discovery and review the 

discovery responses, the other parties to a ratemaking proceeding including Rate Counsel then 

prefile their own testimony and submit their witnesses to a similar discovery process. 

                                            
12 It should be noted that the Phase I deferred balances audit began with PSE&G’s request for rate approval of 
the deferred balances rates. This Phase II proceeding is merely a continuation of the ongoing audit of the utility’s 
deferred balances, although the matter which the BPU transmitted to the OAL concerns only one part of the 
deferred balances, the MTC over-recovery. 
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Commonly, additional prefiled testimony is submitted afterwards and then evidentiary 

hearings are scheduled in which the witnesses’ prefiled testimony is presented and witnesses 

are cross-examined. 

In the instant matter, PSE&G requested that this evidentiary process begin on the 

Phase II audit concerning the MTC over-recovery and the BPU concurred.  See Order of 

Transmittal.  However, now that the process has begun, PSE&G has decided not to follow the 

long-approved procedure.  The utility has decided to file affidavits alleging disputed facts 

without the opportunity to propound discovery on these allegations and without the 

opportunity for Rate Counsel to present the sworn testimony of a witness after the discovery 

process has been completed. Rate Counsel does not propose to present the testimony of a 

witness until the discovery process is complete.  To do so prematurely would not provide 

Your Honor and the Board with the complete record the BPU sought in the Order of 

Transmittal.  Rate Counsel avers that PSE&G’s motion to subvert the process that the Board 

ordered in this matter should be denied. 

PSE&G’s litigation strategy in this Phase II proceeding is a continuation of its 

decisions to disregard the BPU’s intent to examine the deferred balances fully and 

completely. PSE&G has attempted this obfuscation previously.  In the PSE&G Restructuring 

Order, the BPU directed PSE&G to make a filing by August 1, 2002 concerning what 

unbundled rates it proposed to charge customers for base rates and the deferred balances 

components after August 1, 2003, the end of the transition period.  Despite the fact that the 

Board ordered the utility to make this filing, PSE&G filed only a distribution service base rate 

case without the required filing concerning the other unbundled rate components, i.e., the 

deferred balances rates.13  The BPU had to order the utility once again to comply and prefile 

testimony and supporting documents so that the agency and the parties to those proceedings 

could examine the utility’s request for new rates to be effective on August 1, 2003.  In this 

instant proceeding, PSE&G first alleged that it needed evidentiary hearings at the OAL, then 

after that request was granted, it now desires to truncate that process to its advantage. 

                                            
13 I/M/O the Petition of PSE&G for Approval of Changes in its Tariff for Electric Service, BPU Docket Nos. 
ER02050303, EO97070461, EO97070462 and EO97070463, Order Directing the Filing of Supplemental 
Testimony and Instituting Proceedings to Consider Audits of Utility Deferrals, dated July 22, 2002, p. 2 
(contained in Exhibit D of Hoffman Affidavit). 
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While Rate Counsel believed that the evidentiary record before the Board in the Phase 

II audit proceeding was sufficient for the Board to decide this matter on the MTC over-

recovery, the Board obviously disagreed when it rejected our request for the Board to decide 

the matter on the papers and transmitted this case to the OAL for this proceeding.  

Rate Counsel abided by the Board’s Order and awaited PSE&G’s prefiled testimony 

establishing the basis for its proposed MTC rate approval.  PSE&G should not be permitted to 

present new allegations of disputed facts without requiring them to be tested through the 

process of discovery and cross-examination under oath in an evidentiary hearing.  It should be 

noted that PSE&G has had the opportunity to present these new allegations ever since the 

Board requested in May 2005 that the parties to the Phase II audit consider the proper 

methodology for the MTC over-recovery.14  While PSE&G responded in June 2005 to the 

Board request by providing some of the documents it has also provided in its motion for 

summary decision here, the utility has also taken the opportunity to make additional 

allegations of disputed facts with allegedly supporting documents.  The presentation of these 

new allegations is also sufficient on their own to defeat the motion for summary decision in 

that they raise new and genuine issues of material fact. 

                                            
14 See May 13, 2005 letter from the Acting Secretary of the BPU.  Exh. K to the Hoffman Affidavit. 
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POINT II 

The Board’s review of the proper calculation methodology for the 

MTC over-recovery in this Phase II proceeding is legally 

permissible; it was contemplated as an extension of the Phase I 

audit proceeding; and, as an exercise in the long-standing Board 

procedure for deferred accounting adjustment clauses, does not 

constitute retroactive ratemaking. 

The allegation of retroactive ratemaking is totally inapposite in that the MTC is an 

example of deferred accounting which by definition is a method which enables a true-up of a 

previous period’s expenses and revenues.  That true-up matches the expenses that the BPU 

decides are reasonable to include in rates with the revenues received in the deferred 

accounting mechanism. A dollar for dollar matching of the allowed expenses and revenues is 

performed in order to prevent either the over-collection or under-collection of these costs.  

Also, EDECA required the Board to “conduct a periodic review and, if necessary, 

adjust the market transition charge or implement other ratemaking mechanisms in order to 

ensure that the utility will not collect charges that exceed its actual stranded costs.”  N.J.S.A. 

48:3-61(g) (emphasis added). 

The use of deferred accounting as opposed to base rate treatment is normally an 

unusual ratemaking mechanism; however it has been permitted in New Jersey for decades. 

Indeed, PSE&G itself has used deferred accounting for several types of expenses for decades 

and cannot realistically allege surprise that the MTC deferred accounting mechanism does not 

violate the prohibition against retroactive ratemaking.  The utility has used deferred 

accounting for fuel expenses for its previously owned generating stations since the 1970’s. 

N.J.A.C. 14:3-13 et seq. 

PSE&G has also used deferred accounting for the cost recovery of its previous 

demand-side management (“DSM”) programs, as outlined in the Board’s DSM regulations 

below: 

The DSM Cost Recovery Mechanism shall be a deferred 
accounting mechanism which shall be adjusted on an annual 
basis or some other period concurrent with implementation of 
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each utility’s fuel adjustment clause to reconcile the difference 
between: 

1. Actual program costs plus incentives or disincentives or 
standard offer payments plus fixed cost revenue erosion; and 

2. The level of expenditures recovered in rates for the most 
recent annual period. 

N.J.A.C. 14:12-4.1(b). 

The Board has permitted such deferred accounting for other utility expenses and has 

memorialized the legality of such deferred accounting in its regulations.  For example, the 

regulations establishing the Purchased Water Adjustment Clause (PWAC) and the Purchased 

Wastewater Adjustment Clause (PSTAC)15 for New Jersey regulated water and wastewater 

utilities are instances in which the Board has permitted the same type of deferred accounting 

which it is using for this MTC account. 

A PWAC or PSTAC allows a utility to include in rates the costs 
of fluctuations in purchased water or purchased wastewater 
treatment, without the necessity of a full base rate case. 

N.J.A.C. 14:9-7.1(a). 

The Board approves a PWAC or PSTAC for one year, based on 
estimates of a utility’s cost of purchased water or purchased 
wastewater treatment, and expected total volume of water or 
wastewater. 

N.J.A.C. 14:9-7.1(c). 

At the end of each year, a utility with an approved PWAC or 
PSTAC shall: 

1. Submit to the Board a year-end true up schedule to reconcile 
the previous year’s actual and estimated costs of purchased 
water or purchased wastewater treatment; and 

2. Submit a petition for an adjusted PWAC or PSTAC for the 
upcoming year.  

N.J.A.C. 14:9-7.1(d). 

                                            
15 Previously known as a Purchased Sewerage Treatment Adjustment Clause. 
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Since the MTC rate mechanism is the same type of rate mechanism as the PWAC and 

PSTAC, the retroactive ratemaking argument by PSE&G can be seen to be completely 

incorrect and should be denied.  If the prohibition against retroactive ratemaking applied to 

the deferred accounting mechanism for recovery of utility expenses, then the Board would 

never have permitted such an accounting mechanism and PSE&G would never have had the 

benefit of these mechanisms for the past several decades.  PSE&G’s argument on this issue is 

completely incorrect and should be rejected.  There is no legal impediment to the Board 

reviewing the MTC over-recovery calculation methodology in this proceeding. Rate Counsel 

urges Your Honor to deny the motion for summary decision. 

The Board’s requirement in the Restructuring Order to true-up the MTC recovery with 

the allowed MTC expense is a clear decision by the BPU that this deferred accounting 

mechanism does not violate the prohibition against retroactive ratemaking.  It was always the 

intent of the BPU to refund the total over-recovery, if any, to ratepayers at the end of the four-

year transition period. Indeed, the stipulation proposed by PSE&G itself also included such a 

true-up which by definition does not violate the prohibition against retroactive ratemaking. 

Restructuring Order, p. 44, para. 14.  It is inexplicable why PSE&G should raise this 

completely irrelevant argument. In any case, the argument fails and the motion for summary 

decision on that argument should be denied. 
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POINT III 

The Board did not determine as a final matter in the Phase I audit 

proceeding the proper calculation methodology for the MTC over-

recovery, so the doctrine of res judicata does not apply to this 

Phase II audit proceeding.  In any case, the Board has clear 

authority to reopen or reconsider its orders on its own initiative. 

Therefore, the parties and the Board are not prohibited from 

reviewing the calculation methodology in this proceeding. 

 

PSE&G’s argument concerning res judicata depends on the same allegations of fact 

that underlie its argument concerning retroactive ratemaking.  The Company argues that the 

MTC calculation methodology was specifically approved by the Board in the Restructuring 

Order and the Phase I audit order.  As Rate Counsel established above, PSE&G’s allegations 

are not supported by the orders themselves or by the untested allegations contained in the 

Company’s brief and affidavits.  Therefore, res judicata does not apply in this instance and the 

Company’s motion based on this argument should be denied. 

The New Jersey Supreme Court has cited with approval the Restatement (Second) of 

Judgments, section 27, (1982), on the matter of issue preclusion generally.  “When an issue of 

fact or law is actually litigated and determined by a valid and final judgment, and the 

determination is essential to the judgment, the determination is conclusive in a subsequent 

action between the parties, whether on the same or different claim.”  Olivieri v. V.M.F. 

Carpet, Inc., 186 N.J. 511, 522 (2006) (emphasis added).  It is clear that before Rate Counsel 

can be precluded from raising this issue in this Phase II audit, it is absolutely necessary that 

the matter has been determined by a final judgment.  The comments already filed before the 

BPU also make it clear that the Phase I audit was merely the first step in the proceedings to 

finalize the deferred balances and rates related to the MTC and was certainly not the final 

judgment on those issues.  If the Board believed that the Phase I audit was final on these 

issues, there were certainly enough filings in this docket already for the Board to reach that 

conclusion.  Obviously, the Board decided that the Phase I order was not final as to PSE&G’s 

alleged MTC calculation methodology, since the Board transmitted this case to the OAL for 

hearings. 
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In Olivieri, the Supreme Court also stated, “judicial determinations by administrative 

agencies are entitled to preclusive effect if rendered in proceedings which merit such 

deference.”  Id.  As has been thoroughly demonstrated in this brief and attachments, the Phase 

I audit proceeding and the Restructuring Order do not merit such deference as to justify the 

application of res judicata to the continuing MTC calculation methodology review.   

The fact that the Board has sent this matter to the OAL for evidentiary hearings is 

plainly a decision that the matter has not yet been finally adjudicated.  Without such a final 

judgment, then the doctrine of res judicata cannot apply here, and the motion for summary 

decision should be denied. 

The Board’s Restructuring Order setting up the deferred balances rate recovery 

mechanisms including the MTC specifically stated that while the deferred balances rates 

would not be changed during the four-year transition period, the Board expected PSE&G to 

file its deferred balances rate review proceedings no later than August 1, 2002.  Restructuring 

Order, p. 115, para. e.  The final decision concerning the ultimate deferred balances rates and 

cost recovery could not reasonably have been expected until after the four-year transition 

period had expired and all the revenues and costs from the various deferred balances 

components were known. 

As stated above, the Phase I deferred balances audit order was necessarily a temporary 

one, essentially a placeholder until all of the actual results of the four-year transition period 

were known.  The Board obviously desired to reset the deferred balances rate no later than 

August 1, 2003 to coincide with the expiration of the four-year transition period base rate 

reductions required by EDECA.16  PSE&G’s interpretation of the Phase I audit order as being 

finally determinative of the MTC over-recovery calculation methodology is inconsistent with 

the Board’s clear decision not to finalize the deferred balances rates until after August 1, 

2003. The Board certainly contemplated not finalizing the audit of the deferred balances until 

after the four-year transition period.  Finalizing the audit would necessarily include a final 

determination of the MTC calculation methodology.  The Phase II audit proceeding is the 

docket in which the final determination of the MTC calculation methodology should be made. 

                                            
16 N.J.S.A. 48:3-52. 
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The doctrine of res judicata does not prevent the Board and other parties from reviewing this 

calculation in the Phase II audit proceeding since the Board has never issued a final order on 

that matter.  Therefore, PSE&G’s motion for summary decision should be denied. 

PSE&G also argues that because the Board’s orders in the restructuring docket and the 

Phase I audit do not mention specifically that interest should be collected on any MTC over-

recovery, then the Board must have decided to prohibit such interest and that it would be 

improper to “revisit” this issue and charge the utility for that interest now. PSE&G Brief, 

dated May 25, 2007, pp. 9 and 19. PSE&G made this same allegation in its June 13, 2005 

comments to the BPU.  Rate Counsel provided a response to this allegation in our June 28, 

2005 reply to the PSE&G comments.  On pages 21 and 22 of our June 28, 2005 reply, Rate 

Counsel stated that PSE&G was using this argument in a selective and self-serving manner in 

that the utility maintained a position contrary to this argument in the Phase I audit proceeding. 

Essentially, PSE&G argued that it should be able to increase charges to customers in Phase I 

based on the utility’s later interpretation of the Restructuring Order, but in this Phase II of the 

same audit proceeding, PSE&G argues that the Restructuring Order should not be open to 

later interpretation. The Company should not be permitted to maintain such contradictory 

positions whenever it suits PSE&G to shift arguments.  

In the Phase I audit proceeding, PSE&G reduced the MTC over-recovery by $370 

million to account for its alleged costs related to the delay in securitizing the majority of its 

stranded cost recovery.  PSE&G alleged that the subsequent appeal of the Restructuring Order 

required it to delay issuing the securitization bonds for the stranded cost recovery and that this 

delay caused the utility to incur $370 million in additional financing costs which should be 

deducted from the MTC over-recovery.17  It was never claimed that there is a provision in the 

Restructuring Order to allow for these additional costs if the securitization of the stranded 

costs were to be delayed.  Rate Counsel opposed the reduction of the MTC over-recovery by 

the $370 million. Despite our opposition, the BPU allowed PSE&G to reduce the MTC over-

recovery by the $370 million even though the Restructuring Order had not specifically 

permitted the utility to charge customers for this alleged cost, apparently deciding that this 

modification was reasonable, appropriate and justified. 

                                            
17 Krueger Affidavit, Exh. D, RAR-DEF-124. 
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PSE&G maintained that the fact that charging customers these $370 million in 

additional costs was not specifically included in the Restructuring Order did not bar the utility 

from charging customers for these costs and did not bar the BPU from adding these costs to 

customers’ bills subsequent to the order. In our June 28, 2005 reply, Rate Counsel made the 

counter-argument that if the BPU was not barred from making this deferred accounting rate 

adjustment after the Restructuring Order was issued, then it would be unfair for PSE&G to 

argue that the Board should be barred from charging interest on the MTC over-recovery for 

the reason that such an interest calculation was not specifically spelled out in the 

Restructuring Order.  We argued that if the Board was permitted to interpret its Restructuring 

Order in this way concerning the securitization delay after the fact, then it would be entirely 

permissible for the Board to interpret its Restructuring Order and its Phase I order to permit 

interest on the MTC over-recovery as long as the Board determined that this was reasonable, 

appropriate and justified. PSE&G should not be permitted to argue that the BPU is prohibited 

by res judicata from interpreting a prior order in a way that was not spelled out in that order 

when to do so would be unfavorable to the utility, and also argue that res judicata does not 

prohibit the Board from interpreting a prior order in a way that was not spelled out in that 

order when to do so is favorable to utility. 

PSE&G’s argument that the Restructuring Order and the Phase I audit order are final 

orders for the purposes of determining once and for all the MTC calculation methodology is 

also inconsistent with New Jersey court rules concerning the finality of an administrative 

agency decision.  A decision by a court or administrative agency is not normally appealable 

until it is a final order that disposes of all issues for all parties.  R. 2:2-3(a)(2);  

Rule 2:2-3.  Appeals to the Appellate Division from final 
judgments, decisions, actions and from rules; Tax Court  
 
(a) As of Right. . . . appeals may be taken to the Appellate 
Division as of right . . . 

(2) to review final decisions or actions of any state 
administrative agency or officer, and to review the validity of 
any rule promulgated by such agency or officer excepting 
matters prescribed by R. 8:2 (tax matters) and matters governed 
by R. 4:74-8 (Wage Collection Section appeals), except that 
review pursuant to this subparagraph shall not be maintainable 
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so long as there is available a right of review before any 
administrative agency or officer, unless the interest of justice 
requires otherwise; . . . (Emphasis added). 

See also Hudson v. Hudson, 36 N.J. 549, 552-553 (1962).  Here, the Restructuring 

Order and the Phase I audit order did not dispose of all issues for all parties because the orders 

were certainly not final as to the ultimate MTC over-recovery amount or the methodology to 

calculate the amount.  The Restructuring Order specifically required a further proceeding on 

the MTC to reconcile the recoveries from ratepayers with the amounts due to the utility.  The 

Phase I audit order also contemplated a Phase II proceeding to finalize the MTC over-

recovery amount and the method to calculate it.  It is plain to see that the BPU never 

contemplated that either of those two orders were final as to these issues.  PSE&G’s argument 

applying res judicata to these two orders should be rejected.   

Even if one were to assume, arguendo, that the two orders were final when issued, the 

Board’s subsequent decision to request that the litigating parties provide comments on the 

MTC over-recovery calculation methodology and the decision to transmit this matter to OAL 

for further evidentiary proceedings were tantamount to a motion to reconsider or reopen those 

orders.  It has been decided that New Jersey administrative agencies have the inherent 

authority to reassess or reconsider prior decisions and policies in a manner that can preclude 

the application of the doctrine of res judicata. In this way, it can be seen that res judicata 

should not be so mechanically applied in administrative matters as PSE&G would have Your 

Honor and the Board do: 

The application of res judicata, collateral estoppel and kindred 
doctrines in the setting of an administrative agency is tempered 
by the recognition that a particular administrative agency may 
have continuing regulatory responsibilities over the areas within 
its jurisdiction. The exercise of some of its supervisory 
functions in a quasi-judicial manner, such as administrative 
hearings and adjudications, may be an incident to, rather than 
the essence of, its primary administrative authority. It is fitting, 
therefore, that subject to statutory restrictions, such an 
administrative agency, in appropriate circumstances, have the 
power to reassess or reconsider its actions in order to perform 
fully its responsibilities as a regulatory body. [Citation omitted.] 
In this sense, the power to reconsider, to rehear and to revise 
determinations may be regarded as inherent in administrative 
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agencies. [Citation omitted.]  This power to reappraise and 
modify prior determinations may be invoked by administrative 
agencies to protect the public interest and thereby to serve the 
ends of essential justice. (Emphasis added.) 

Trap Rock Industries, Inc. v. Sagner, 133 N.J. Super. 99, 109 (App. Div. 
1975), aff’d, 69 N.J. 599. 

It is unquestionably in the public interest for ratepayers to avoid being overcharged for 

these stranded costs. The BPU previously decided the eventual true-up of MTC revenues and 

costs would be the best method to protect ratepayer interests.  Restructuring Order, p. 117, 

para. 10 and page 119, para. 14.  In paragraph 14, the BPU explicitly stated that any MTC 

over-recovery “shall in no event be retained by PSE&G . . .” (Emphasis added).  Yet, 

PSE&G’s motion for summary decision would accomplish the result that the BPU has 

previously decided shall never occur, i.e., that the utility would retain the balance of the MTC 

over-recovery. It is this result, and not the continuing review of the MTC calculation 

methodology that Rate Counsel supports, that would actually violate the Restructuring Order. 

Even PSE&G itself proposed that at the end of the transition period the MTC should 

be trued up to avoid overcharging customers. Restructuring Order, p. 44, para. 14.  The 

Company should not be allowed to violate this essential term of its own stipulation proposal. 

The motion for summary decision should be denied, and the review of the MTC calculation 

methodology should go forward. 

The Board also has undeniable statutory authority to move on its own initiative to 

reopen or reconsider one of its orders.   

…The Board at any time may order a rehearing and extend, 
revoke or modify an order made by it. 
 

N.J.S.A. 48:2-40. While this statue would certainly not justify the Board reopening or 

reconsidering cases in a haphazard fashion, such is obviously not the case here. It is evident 

that the Board has carefully considered the issue of the MTC over-recovery calculation 

methodology in this continuing audit proceeding.  The Board has twice requested the parties 

to provide comments on this issue before deciding it once and for all.  The BPU also 

apparently decided that PSE&G’s original request to supplement the record with additional 
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evidence on this issue was a reasonable one since it granted that request and transmitted the 

case to the OAL.  This can be seen as a plainly judicious exercise of the Board’s authority to 

reopen or reconsider the case to allow the parties to present additional evidence and not 

prejudge the issue.  PSE&G’s complaint that the Board is without this authority is incorrect 

and the argument applying the doctrine of res judicata should be denied. 
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CONCLUSION 
 
 

For all the foregoing reasons, Rate Counsel respectfully requests that Your Honor 

deny PSE&G’s motion for summary decision in this matter.  Certainly there are genuine 

issues as to material facts as demonstrated herein and in our previous filings with the BPU, 

such that PSE&G has not proved that it is entitled to prevail on the MTC calculation 

methodology as a matter of law.   

 
 Respectfully submitted, 
 
      RONALD K. CHEN 
       PUBLIC ADVOCATE OF NEW JERSEY 
  
      Kimberly K. Holmes, Esq. 
      Acting Director, Division of Rate Counsel 
 
       
             By:    s/ B adrhn M . U bushin                     

       Badrhn M. Ubushin 
             Assistant Deputy Ratepayer Advocate 
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