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Executive Summary       

Public higher education in New Jersey has labored for more than two years under clouds 

of scandal and corruption.  For the most part, the storm has centered on the University of 

Medicine and Dentistry of New Jersey (UMDNJ), a reputable health-sciences and medical 

school battered by waste, fraud and abuse. As revelations of wrongdoing and misconduct at 

UMDNJ have ebbed amid implementation of significant internal corrective action there, the 

focus across the larger spectrum of public higher education has shifted, and, to a certain extent, 

that shift is grounded in a belief that the worst is behind us, that lessons have been learned, that it 

is time to move on. 

All are dangerously premature conclusions. 

 The State Commission of Investigation’s own broader inquiry into the operations and 

administration of public higher education in New Jersey has revealed an entire system vulnerable 

to problematic governance, serious shortcomings in oversight, accountability and transparency 

and outright violations of the public trust. While the expansive panorama of corruption at 

UMDNJ clearly is an aberration in the extreme, it nonetheless signifies what can happen within a 

system structured to render its constituent parts susceptible to a host of questionable and patently 

abusive practices.  The findings of this investigation demonstrate that piecemeal change would 

be a grossly inadequate strategy in the face of complex problems whose scope and cause extend 

well beyond the narrow confines of a single institution.  Unless the state is willing to tolerate the 

risk of history scandalously repeating itself somewhere within this troubled system, wholesale 

reform is the only sensible and responsible course of action.  

The Commission focused largely on practices at UMDNJ and at four other institutions of 

differing size, location and statutory grounding – Rutgers University, New Jersey Institute of 



Technology, Rowan University and Ramapo College of New Jersey – and, to varying degrees, 

discovered troubling circumstances that bear upon the proper governance of each.  Essentially, 

these institutions are islands unto themselves. The statutory and administrative architecture under 

which they and other state colleges operate is characterized by the complete absence of any 

mechanism to ensure internal accountability, independent external oversight and proper 

transparency.  That is because when the state granted them across-the-board autonomy more than 

a decade ago, dismantling the cabinet-level Department of Higher Education and eliminating 

virtually all meaningful elements of state involvement in safeguarding the taxpayers’ sizable 

investment in this system, the vital exercise of operational oversight, accountability and 

transparency wound up on the cutting room floor with all the rest of what was described at the 

time as needless, suffocating bureaucracy.   

This is significant because under current circumstances, it is difficult, if not impossible, 

for the public to have confidence in the integrity of the system.  The Commission recognizes 

that, generally, state college and university autonomy is working – and working properly.   In 

many instances, the individuals and governing boards who run these institutions strive to meet 

industry standards and maintain acceptable operating practices.  But the absence of meaningful 

and effective oversight, accountability and transparency nonetheless renders the system 

eminently vulnerable, as evidenced by the findings of this investigation, including: 

 
• Additional contracting and procurement abuses and waste at UMDNJ, including 

favored treatment of vendors in exchange for personal gifts and benefits for 

university employees. 

 
• Questionable and undocumented travel, business and entertainment expenditures 

and structural impediments to budgetary accountability, oversight and 

transparency at Rutgers University. 
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• Excessive intrusion of politics, including efforts to solicit state college and 

university officials for campaign fundraising, influence-peddling in the 

appointment of institutional governing boards and millions of dollars in lobbying 

expenditures. 

 
• Instances in which state college and university Boards of Trustees, through action 

or inaction, exercised questionable due diligence and accountability through 

inappropriate delegation of authority and/or failure to keep abreast of matters 

carrying fiscal or operational consequences. 

 

• Virtually unrestrained borrowing practices that have saddled New Jersey’s public 

colleges and universities with some of the heaviest long-term higher-education 

debt loads in the nation. 

 
 
 Much is at stake in the outcome of all the scrutiny to which New Jersey’s public higher 

education system has been subjected these last few years – for tuition-paying parents and 

students, for taxpayers at large and for the institutions themselves.   

The State devotes in excess of $1.5 billion annually in direct financial support at taxpayer 

expense to public higher education – more than 5 percent of the entire state budget.  But even 

that level of funding has been swamped by cost pressures that have forced state colleges and 

universities to raise tuition repeatedly, and they are supplementing that tuition revenue with ever-

increasing student fees.  In fact, New Jersey now ranks among those states with the highest 

average four-year cost of public college tuition and fees in the nation.  Given state government’s 

own precarious fiscal condition, the crunch on higher education is likely only to become more 

forceful, particularly with growing system-wide enrollments projected to top 410,000 students 

within the next several years. 
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 That is why it is incumbent upon the Governor, the Legislature, the institutions and all 

interested parties to consider and adopt effective strategies to ensure that every dollar invested in 

higher education is wisely and prudently spent, that proper governance is provided and that 

adequate oversight and accountability are established and maintained.  As Jane Oates, executive 

director of the New Jersey Commission on Higher Education, has told the General Assembly’s 

Budget Committee, “Public expectations of accountability for higher education outcomes have 

increased over the past decade, as have expectations for fiscal accountability, which have spilled 

over to the nonprofit sector from the new federal requirements placed on the corporate world.  

“The problem,” Oates stated, “cannot be solved with business as usual.” 

In that spirit, and pursuant to a creative and comprehensive response to these difficult 

issues, the SCI presents the findings of its investigation as a prologue for systemic reform 

recommendations outlined in detail at the conclusion of this report.   

Especially critical is the need to restore and bolster the public’s badly shaken confidence 

with the establishment of a mechanism to ensure meaningful and effective oversight, 

accountability and transparency – not through blanket restoration of unnecessary and 

burdensome bureaucracy but through a carefully targeted overhaul of the State’s existing 

governance apparatus. The first stop on that overhaul should be the 1994 Higher Education 

Restructuring Act. Well-intentioned though it may have been, this statute went entirely too far, 

completely eradicating the machinery of independent oversight. Legislators and executive 

policymakers should revisit this law, particularly with an eye toward equipping the New Jersey 

Commission on Higher Education with cabinet-level status and the tools necessary to ensure that 

public higher education – and its proper and effective governance and administration – are 

priorities in New Jersey. 
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A vigorous and reconstituted state governance apparatus, establishing standards for 

proper and effective autonomy, would serve a number of salutary purposes, not the least of 

which would be to insulate state colleges and universities from the political fray and provide 

them with a strong advocate in the halls of both Trenton and Washington.  The absence of such 

an entity has contributed heavily to the rise of an anomalous situation in which these public 

institutions spend substantial sums of money every year on private-sector lobbyists.  While the 

Commission finds nothing inherently wrong with the practice of lobbying per se, the costs 

associated with it in this realm – both in terms of taxpayer dollars spent and in the corrosive 

effects of partisan influence-peddling – have gotten out of hand.  At a minimum, steps should be 

taken to establish standards and ensure accountability, transparency and oversight with regard to 

lobbying by state colleges and universities.  Further, given evidence set forth in this report 

concerning efforts by lobbyists to solicit college and university personnel for purposes of 

campaign fundraising, such activity should be proscribed to prevent these institutions from 

becoming pawns in the insidious political game of pay-to-play.  

Along these same lines, the process by which Boards of Trustees are appointed should be 

revamped to minimize partisanship created by the undue intrusion of politics.  In recent years, far 

more time and energy have been spent in Trenton positioning political allies for appointment to 

such positions than on efforts to scrutinize college and university operations and ensure 

accountable and transparent governance. 

Serious consideration should also be accorded legislation that would subject all state 

colleges and universities to rigorous and uniform standards governing financial management and 

internal controls – a state level, higher-education version of the federal Sarbanes-Oxley law that 
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now applies to the corporate world.1  Such legislation would serve not only to safeguard the 

operational and fiscal integrity of what is, collectively, one of New Jersey’s most valuable 

resources, but it would also put the state at the cutting edge of higher education regulation 

nationally and enable the institutions themselves to market a unique commitment to “best 

practice” governance with an oversight agency to establish and ensure compliance. 

 With regard to spending for capital projects, this investigation has shown that some of 

these institutions now hold the dubious distinction of having accumulated among the heaviest 

individual higher-education debt loads in the nation, a situation which, at the very least, demands 

assiduous monitoring. In addition to strengthening and positioning the Commission on Higher 

Education to serve as the state’s central oversight mechanism, statutes governing the operations 

of the New Jersey Educational Facilities Authority should be amended to require that it conduct 

authoritative and independent financial due diligence evaluations on all financing arrangements 

in which it participates as a “conduit” for the sale of bonds on behalf of all state colleges and 

universities.    

Furthermore, efforts should be undertaken immediately to ensure budgetary and 

accounting transparency at every state college and university in New Jersey.  This was a long 

and difficult investigation, and one reason for its duration was the difficulty encountered in 

gaining ready, uniform access to critical revenue and expenditure data.  Lack of transparency and 

delays in fully responding to requests for data and information were notably acute at Rutgers 

University, which is governed by a unique and privileged enabling statute that has been 

interpreted as setting it apart from the rest of higher education in New Jersey.  There is no 

excuse, however, for any confusion or obfuscation in this realm, particularly in an era in which 

scarce fiscal resources have compelled Rutgers and other institutions to make painful 
                                                 
1 Sarbanes-Oxley Act of 2002: 15 U.S.C. §§ 7201 et seq. 
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programmatic cuts.  The students, their families and the public at large deserve nothing less than 

full disclosure and transparency.  

Given the complexity of these matters, the Commission took unprecedented steps to 

ensure that the crafting of its recommendations did not occur in a vacuum.  Prominent 

individuals and organizations deeply familiar with public higher education in New Jersey were 

consulted for their perspectives, concerns and suggestions in the context of both the history of 

the system and its current state of affairs.  Coupled with the investigative record, this outreach 

enabled the Commission to develop truly comprehensive and viable reform proposals sensibly 

designed to address the system’s glaring weaknesses while bolstering, or at least leaving 

undisturbed, the salutary strengths of autonomy already in place. 

It is noteworthy that everyone consulted by the Commission agreed in substance that 

while autonomy should be maintained, change is in order, albeit to varying degrees and for 

different reasons and with different emphasis.  For some, the motivating factor is a deep and 

abiding concern that the continuing void in oversight, accountability and transparency, along 

with the unbridled intrusion of politics, is the fertile soil of scandal. Others worry that fierce and 

uncoordinated jockeying for budgetary resources, status and academic standing threatens to 

transform state colleges and universities from productive educational institutions into self-

aggrandizing competitors.  Above all, there is the stark and disturbing realization that in the 

councils of state government, where public policies and priorities are formulated, debated and 

established, higher education in New Jersey has no fixed or influential place at the table.  

As action is taken to address these and other issues, the central challenge will be to avoid 

going to extremes. Just as history has proven that the State’s wholesale disengagement from 

higher education in 1994 was a mistake, it would be unwise to the point of recklessness to 
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compound that error by turning back the clock.  A balance must be struck for the proper 

governance and oversight of public higher education without returning to the tightly regulated, 

top-heavy and overly burdensome structure of past state involvement.  Institutional autonomy is 

important and must be retained, but it must be coupled with effective oversight, accountability 

and transparency. 

This should be regarded as a time of opportunity.  More than four decades have passed 

since New Jersey, after considerable study and debate, established a comprehensive system of 

publicly-funded higher education, and much has changed.  Renewed questions abound, driven by 

significant events and trends.  The findings and recommendations of this investigation should 

serve as a powerful springboard to help move this system to the next level, to ensure strong 

governance, oversight, accountability and transparency and to achieve and maintain 

administrative and academic excellence.  In this context, other major issues facing public higher 

education, including specifically educational policy and taxpayer and student tuition support, can 

be reasonably debated and resolved. 
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LOSING CONTROL 

A Brief History of College Autonomy in New Jersey  

During the 30-year period from the 1960s to the 1990s, New Jersey’s system of public 

higher education underwent a profound transformation from one of the most centralized and 

heavily regulated in the United States to one of the least.  The facts of this wholesale 

deregulation provide an important systemic context for the Commission’s investigation, 

particularly as it relates to the adequacy of existing mechanisms to ensure fiscal and operational 

oversight and accountability in the governance of the State’s public colleges and universities.  

 In the mid-1960s, after considerable debate over the need for, and strategies to establish, 

a unified structure for publicly-funded higher education, the Legislature enacted the Higher 

Education Act of 1966. That statute established a cabinet-level Department of Higher Education, 

administered by a Chancellor and advised and directed by a statewide Board of Higher 

Education.2  These entities exercised direct control over the governance and operation of the 

state’s nine so-called “senior” state colleges and universities, playing a central role in the process 

of formulating and approving budgets, the appointments of key institutional officers and the 

setting of tuition levels.  The State’s larger “research” institutions, meanwhile, have operated 

with greater latitude and individual authority based upon separate enabling statutes governing 

each, particularly Rutgers University, which historically has advocated for unique and separate 

treatment under the law.3 

                                                 
2 N.J.S.A 18A:3-1 et seq.  (Repealed by L. 1994, c.48, § 307, eff. July 1, 1994). 
3 New Jersey is home to 12 state-level institutions of public higher education established over the years. Three are 
classified as research institutions and are governed by separate, uniquely applicable statutes – Rutgers, the State 
University Law (N.J.S.A. 18A:65-1 et seq.); the University of Medicine and Dentistry by the 1970 Medical and 
Dental Education Act (N.J.S.A. 18A:64G-1 et seq.), which combined the existing School of Medicine of Rutgers 
and the New Jersey College of Medicine and Dentistry into a single entity called UMDNJ; and the New Jersey 
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A decade later, however, the tide began to shift as educators and policymakers 

determined that the panoply of state regulatory controls had become unnecessarily constrictive to 

the maturing higher education system, particularly with regard to the nine senior state colleges 

and universities.  Thus, efforts were undertaken to grant the individual state colleges and 

universities a measure of independence.  In 1986, then-Governor Thomas H. Kean signed 

legislation commonly referred to as the “State College Autonomy Law,” which conferred upon 

the governing boards of the various colleges and universities significantly greater authority in a 

number of areas, including the ability to appoint chief executives on their own without approval 

by the Chancellor.4  Enacted after more than two years of discussion and debate, this statute also 

empowered the individual Boards of Trustees to engage in contract procurements without sign-

off by the Department of Higher Education, and to accept grants, borrow money and deal with 

managerial and professional personnel outside the realm of Civil Service regulations.  At the 

same time, however, the central unified authority vested in the Department and in the Board of 

Higher Education for such activities as collective state budget negotiations remained 

undisturbed. 

Eight years later, the State went even further. In March 1994, shortly after taking office, 

then-Governor Christine Todd Whitman proposed as part of her first annual budget message to 

the Legislature that the Department of Higher Education, its Office of the Chancellor and the 

Board of Higher Education be eliminated.  Whitman stated that “taxpayers will save millions of 

dollars by cutting this excessive bureaucracy” and called it a “first step in making state 

                                                                                                                                                             
Institute of Technology by the NJIT Act of 1995 (N.J.S.A. 18:64E-12 et seq.). Meanwhile, operating authority for 
nine other institutions – the “senior” state colleges and universities – is embodied by legislation enacted in 1968 
(N.J.S.A. 18A:64-1 et seq.). Initially, six institutions were brought under the rubric of this statute: The College of 
New Jersey, Kean University, Montclair State University, New Jersey City University, Rowan University and 
William Paterson University. Two others, Ramapo College of New Jersey and Richard Stockton College of New 
Jersey, were added in 1969.  In 1972, the Thomas Edison State College joined the group. 
4 N.J.S.A. 18A:3-14 (Repealed by L. 1994, c.48 § 307, eff. July 1, 1994). 
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government smaller but smarter.” Under the plan, which within months won legislative approval, 

the state’s role was reduced essentially to research and policy advocacy, embodied by a new 

Commission on Higher Education “in but not of” the Department of State with other key 

responsibilities shifted to the Department of the Treasury.  Meanwhile, a separate Council 

consisting of the presidents of public and private institutions of higher education was established 

to fulfill an advisory role.   

The implications of the proposed changes were significant from both practical and 

political standpoints.  For one thing, the State would no longer exercise control and oversight 

over any essential aspect of the administrative and fiscal operations of its public colleges and 

universities, which, with regard to those areas, were put on track to become individual masters of 

their own destiny. Although the Commission on Higher Education was empowered by statute to 

conduct inquiries into the affairs of state colleges and universities, such power could only be 

invoked at the direct request of the Governor – something that has occurred only once in the 

subsequent history of the system and not at all during the upheaval of the past few years. 

Moreover, the stripping away of state controls extended to the very heart of the 

governance process – the make-up of individual college and university governing boards.  Prior 

to decentralization, Board-of-Trustee appointments to the nine senior state institutions were the 

result of an open, collaborative process designed, in part, to minimize and discourage overt 

political considerations. Both the Board and Department of Higher Education traditionally 

played key roles in the recruitment and screening of candidates for these institutional boards. 

Using a range of sources, including letters of recommendation and the names and credentials of 

nominees submitted by university/college presidents and staff, department employees would 

examine resumes and conduct interviews to identify the most qualified candidates.  A list was 
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then sent to the Governor’s Office for consideration and a final decision. Under the new structure 

established in 1994, the Boards of Trustees of the individual schools could continue to 

recommend prospective trustees, but without any screening or input by an oversight authority. 

Thus, the process for filling vacancies on the governing boards of public institutions of higher 

education became uniform across the State with the Governor serving as gatekeeper of the 

process and sole arbiter of which nominees would be submitted to the state Senate for advice and 

consent.5  

Further, where the Board and the Department formerly presented a unified annual budget 

request for the entire system of higher education, deregulation meant that the individual colleges 

and universities – through the hiring of lobbyists and other means – now had to negotiate their 

fiscal cases directly with the Treasury Department, the Office of Management and Budget and, 

ultimately, with the Governor and members of the Legislature. 

  For all practical purposes, the State’s role was reduced to one of promotional advocacy 

and policy discussion while the individual colleges and universities took on the self-governing 

and self-policing aspects of independent academic institutions.  The individual Boards of 

Trustees, through the administrators they hired, now had direct authority over all matters 

concerning the supervision and operation of the institutions, including fiscal affairs, institutional 

planning, construction and procurement contracts, employment, bonding and borrowing, 

compensation of staff, tuition and fees, controversies and disputes, and programs and degree 

offerings.  In addition, the ability of the institutions to retain private outside legal counsel, 

previously provided primarily through the state Office of the Attorney General, was expanded.  

                                                 
5 With the exception of Rutgers University, all appointments to the governing boards of New Jersey’s three research 
institutions, including NJIT and UMDNJ, are made directly by the Governor. At Rutgers, six members of its Board 
of Governors are appointed by the Governor while five are appointed by, and from, the university’s Board of 
Trustees, a separate advisory entity outside the school’s governance structure.    
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 Governor Whitman’s plan triggered intense debate. While the administration argued that 

“elimination of unnecessary state oversight and its accompanying bureaucracy [would] serve to 

unleash the creativity and innovation of these institutions,” a number of high-profile figures 

inside and out of academia publicly questioned the wholesale lifting of state control. Indeed, 

some suggested that the lack of any explicit mechanism to ensure adequate self-policing by the 

schools was, in itself, a recipe for mismanagement.  Among those who questioned the wisdom of 

reducing the state’s role so drastically was former Governor Kean, then-President of Drew 

University, who warned in news media reports at the time that any structure for higher education 

needed to provide for a “statewide system of accountability and responsibility.”  Kean also 

discounted assertions that total deregulation was a natural outgrowth of the autonomy process he 

had launched eight years earlier.  Other critics who spoke out through the media, including then-

Princeton University President Harold T. Shapiro, who had experienced the aftermath of a 

similarly dramatic change in public higher education governance while serving as chief 

executive of the University of Michigan, warned that complete deregulation could expose state 

college and university operations to the unbridled intrusion of politics. Those sentiments were 

echoed by then-Chancellor of Higher Education Edward Goldberg, who argued that the 

Department of Higher Education was needed to maintain a buffer between educational priorities 

and the political establishment in Trenton.  Martin Freedman, a Franklin Lakes rabbi who served 

at the time as a UMDNJ representative on the Board of Higher Education, warned that the 

groundwork was being laid for “a whole series of . . . scandals.” A. Zachary Yamba, president of 

Essex County College, expressed concern that eliminating the state Board “would strip away the 

only defense colleges have against political interference, both at the state and local level.”  

Meanwhile, in an analysis written in the spring of 1994, Stephen Wiley, then-Chairman of the 
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Board of Higher Education, observed that the plan would have the practical effect of removing 

“existing checks on spending by the institutions.” 

 
 

The University of Medicine and Dentistry of New Jersey  
 

As subsequent experience has shown, the early warnings were not unfounded.  Indeed, 

the findings of investigations by state and federal authorities and the news media into waste, 

fraud and abuse at one institution alone – the University of Medicine and Dentistry of New 

Jersey – have provided ample evidence of the consequential effects of poor oversight and 

accountability.  

The first public indication of serious problems at UMDNJ came in a March 2005 media 

report of a $75,000 no-bid professional services contract that had been awarded by the university 

to a politically-connected Philadelphia attorney in the fall of 2001. This individual, Ronald 

White, was hired ostensibly to represent the UMDNJ’s interests during the transition into office 

of New Jersey’s then-newly elected Governor, James E. McGreevey. White, a major Democratic 

Party fundraiser subsequently implicated in a federal investigation of political corruption in 

Philadelphia, died before he could be questioned about the circumstances of his engagement by 

UMDNJ.  The university, however, was unable to provide evidence to show that he performed 

any work in exchange for receipt of three separate $25,000 checks paid to his firm by the 

institution, and it undertook legal action to recover the money.  

Amid subsequent news media accounts detailing other questionable procurement and 

spending practices at UMDNJ, state and federal investigations were launched.  In response to 

rising pressure, university officials in April 2005 made public detailed internal information 

related to personnel compensation practices.  It showed top management received huge bonuses, 
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including nearly $3 million paid out to 196 managers in 2004 alone.  The data also contained 

examples of exorbitant raises for top brass, including one executive whose salary was boosted 

over a four-year period by more than $110,000 to a total of $280,000. 

The release of the salary and bonus information served to sharpen demands for 

accountability.  In May 2005, the institution’s Board of Trustees hired Gary S. Stein, a former 

Justice of the New Jersey Supreme Court, to review approximately $350 million in contract 

procurements undertaken by UMDNJ in FY2005. Stein produced a report detailing improper and 

questionable contracting practices and the use of UMDNJ funds for patently political purposes 

during the fiscal year that ended June 30, 2005.6 

The most serious evidence of institutional malfeasance, however, surfaced later that fall 

with disclosures by the U.S. Department of Health and Human Services that UMDNJ-owned 

University Hospital in Newark had over-billed state and federal Medicaid programs. In 

December 2005, UMDNJ entered into a deferred prosecution agreement with the Office of the 

United States Attorney for the District of New Jersey, Christopher J. Christie, to avoid criminal 

prosecution for health-care fraud. UMDNJ’s governing Board agreed to implement a series of 

financial, management and personnel reforms and to reimburse the federal and state governments 

$4.9 million. In addition, Herbert J. Stern, a former United States Attorney and federal judge in 

New Jersey, was appointed to serve as a federal monitor with wide discretion and power to 

enforce compliance with the deferred prosecution agreement. 

Stern subsequently opened an aggressive inquiry, issuing quarterly reports detailing a 

laundry list of waste and abuse, along with recommendations for reform.  Evidence suggesting 

                                                 
6 Former Justice Stein presented his “Report to the President and Board of Trustees of the University of Medicine 
and Dentistry of New Jersey” on January 10, 2006.  
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possible criminal misconduct, meanwhile, has been referred to the Office of the United States 

Attorney for the District of New Jersey.  

Here is a summary of the most compelling findings of various investigations into events, 

circumstances and personnel at UMDNJ: 

 
Ethics Violations, Political Intrusion & Conflicts of Interest 

• State Sen. Wayne Bryant, D-Camden, was indicted by a federal grand jury in 
March 2007 on charges that he entered into a scheme to obtain a $35,000-a-year 
consulting job at UMDNJ’s School of Osteopathic Medicine in Stratford in order 
to boost his pensionable state salary. While on the university’s payroll, Bryant, 
then-chairman of the Senate Budget Committee, allegedly steered increased state 
appropriations to UMDNJ, according to the indictment.  

 
• Top university officials used a ranking system for job applicants based on the 

status of political powerbrokers who recommended them, according to the federal 
monitor. An applicant with a number “1” following his/her name would get more 
time and attention from UMDNJ’s human resources department. 

 
• Various state and local government officials and university trustees used UMDNJ 

as a bastion of political patronage to reward friends and campaign donors, 
according to internal university memoranda compiled in an April 2006 report by 
the federal monitor. 

 
• While serving on UMDNJ’s Board of Trustees, then-Newark City Council 

President Donald Bradley used his position on the board to get friends and family 
members jobs at UMDNJ, according to the federal monitor. The monitor also 
alleged that Bradley helped one of his campaign contributors get a $1-a-year deal 
to lease university space.  

 
• R. Michael Gallagher, former dean of the UMDNJ’s School of Osteopathic 

Medicine in Stratford, was indicted along with Bryant in March 2007 in 
connection with the consulting-job scheme and on additional charges of falsifying 
financial statements to cast the appearance that his unit was turning a profit so he 
could earn a $15,000 performance bonus. He also billed UMDNJ for food and 
drink, including more than $3,250 for alcohol over five years, while laying off 
staffers. 
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Questionable Expenditures 

• UMDNJ’s top 31 administrators and deans ran up more than $631,000 in travel 
costs from 2000 to 2005, according media reports based on university documents. 
The top spender billed the school for more than $41,400 in travel and 
entertainment expenses. 

 
• UMDNJ spent more than $80,000 in 2005 to shuttle the head of a volunteer 

advisory board from her home in Pennsylvania’s Poconos to the school’s Newark 
campus. 

 
 

No-Bid Contracts/Procurement Abuses 

• Procurement rules were routinely ignored with a large number of UMDNJ 
contracts improperly classified as not requiring competitive bidding, according to 
the Stein report. Waivers were granted without regard to actual performance of 
work by vendors. A lack of internal controls permitted blanket waivers to be 
authorized with only the approval of an entry-level university buyer. 

 
• From 2002 to 2006 unauthorized or inappropriate spending amounted to more 

than $22.6 million, according to the federal monitor. 
 

 
Favored Treatment of Select Employees 

• A $9 million no-bid consulting contract was awarded to a consulting firm for 
work between 2002 and 2003 to stem the tide of financial losses at UMDNJ’s 
University Hospital. The chief executive officer of the university’s managed-care 
program recommended the firm, which was co-founded by his brother, according 
to the Stein report. 

 
• A UMDNJ official used his position to gain acceptance for his daughter into 

medical school and helped a friend obtain a no-bid contract worth $300,000 for 
providing cafeteria services for three years, the federal monitor found. 

 
• A former UMDNJ trustee pressured personnel in the university’s human resources 

department to find a job for a relative who was eventually given a position at a 
higher pay grade than his qualifications would suggest.  Although UMDNJ 
investigated this matter as a potential ethics violation, it was never resolved, 
according to the federal monitor. 
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Medicaid/Medicare Fraud 

• In addition to the Medicaid over-billings for which UMDNJ was required to repay 
$4.9 million under the deferred prosecution agreement, the federal monitor in July 
2006 found that losses due to “over-billing,” “double-billing” and waste could 
exceed $243 million, including more than $35.5 million in additional Medicaid 
and Medicare overcharges. 

 
• UMDNJ collected the $35.5 million in Medicare and Medicaid payments as part 

of a kickback scheme designed to bolster its troubled cardiac surgery program, 
according to the federal monitor. Further, the monitor reported that in an attempt 
to cloak the scheme with legitimate cover, at least nine cardiologists were paid 
salaries and stipends of as much as $150,000 as “clinical assistant professors” 
even though their primary role was to recruit patients.  

 
 
 

Internal Reform Initiatives  

It is important to note that a number of internal reforms have been undertaken at UMDNJ 

in response to this tide of abuse. One significant step involved the removal of certain personnel 

implicated in alleged improper conduct.  Amid the findings of various investigations, a number 

of deans, Board-of-Trustee members and senior managers resigned or were terminated.  This has 

had “a cleansing effect” on the university, according to the federal monitor.  

Meanwhile, the membership of UMDNJ’s Board in August 2006 was expanded by 

legislation from 11 to 19, and assiduous efforts have been undertaken to enhance the Board’s 

quality, diversity and skills.  The university also strengthened procedures for the confidential 

submission of employee concerns of alleged wrongdoing, including safeguards to protect 

whistleblowers from retaliation. Furthermore, in an effort to promote transparency in 

procurement and purchasing, the university limited the circumstances under which no-bid 

contracts can be awarded.   

Other salutary steps involve the creation of new levels of accountability within the 

institution, including the establishment of a stronger Board-of-Trustees Audit Committee newly 
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reconstituted and empowered based upon Sarbanes-Oxley principles.  The Board also took action 

to revamp internal audit and control procedures and to establish  an institution-wide Office of 

Ethics and Compliance. It also reformed and revised the university’s practices with regard to 

granting employee bonuses and severance packages. To provide an institutional check-and-

balance-function for fiscal matters, new subcommittees of the Board were created to focus on 

fiscal matters.  In addition, the Board established a new Governance and Ethics Committee, 

charged, among other things, with ensuring proper board member recruitment, orientation and 

development. 

In a progress report to the Governor and Legislature in June 2007, the Board stated: “. . . 

[I]t is important to understand that the level of oversight and review which has occurred since 

March 2006 and which shall continue in the future will inevitably identify new and additional 

problems of the past which will need to be – and will be – remedially addressed.  The Board’s 

commitment to reform of the University is rooted in a recognition that the Board and the 

executive administration must identify all past and present problems, continually scan the 

environment for additional potential risks, and move systematically to address not only 

individual instances of wrongdoing but the broader organizational, administrative, and cultural 

characteristics that permitted them to arise in the first place.” 

It is within this context that the specific findings of this investigation are referred to 

UMDNJ and appropriate law enforcement agencies for action they deem appropriate. 
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UMDNJ: ADDITIONAL WASTE and ABUSE 
 
 The Commission examined procurement practices in UMDNJ’s Facilities, Planning and 

Construction Department and found evidence of contracting abuses, including favored treatment 

of vendors in exchange for personal gifts and benefits for university employees.  Pursuant to the 

requirements of its statute, the Commission has referred these matters to the Office of the 

Attorney General of New Jersey. 

 
 An Invitation to Abuse 
 

Eladio “Ed” Quiles, Jr., is president and chief executive officer of Circle Janitorial 

Supplies, Inc. (CJS) of Paterson, N.J., and runs the firm with his son, Daniel Quiles, a corporate 

vice president. Founded in 1974, CJS has provided janitorial and housekeeping supplies to 

UMDNJ for more than 25 years.  Eladio Quiles estimates that 25 percent of the corporation’s 

business derives from its dealings with UMDNJ, and records show that UMDNJ paid CJS more 

than $12.5 million between November 2001 and July 2006.   

Presently, CJS holds a pair of contracts awarded through competitive bidding to procure 

supplies and operate stockrooms at two locations on UMDNJ’s Newark campus. One site 

provides janitorial supplies; the other, industrial supplies.  UMDNJ’s Physical Plant divides the 

campus into zones. When a UMDNJ employee orders supplies, paperwork is generated 

documenting the sale to UMDNJ and, on a monthly basis, CJS submits invoices.  These invoices 

are distributed to the managers of each zone for review, and once purchases are confirmed, the 

invoices go to the finance department for approval.  UMDNJ also maintains an Office of 

Supplier Diversity and Vendor Development that serves, in part, to assist minority business 

enterprises, such as CJS, and other small businesses in dealing with the university’s bureaucracy.  
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Among other things, the head of that office, UMDNJ Assistant Vice President Ernestine Watson, 

acts as an advocate for those vendors when issues arise about the quality of their work or the 

timely payment of their bills. Occasionally, it becomes necessary for Watson to intervene and 

attempt to resolve such matters. 

The Commission found that UMDNJ’s contracts with CJS were written in such a way as 

to render the university vulnerable to exorbitant and unwarranted overcharges – sometimes to the 

tune of more than 100 percent of the original cost of an item – and that UMDNJ officials have 

done little or nothing until recently to stem the resulting loss of hundreds of thousands of dollars 

over the years.  The investigation also revealed that CJS officials have provided gifts and 

benefits to numerous UMDNJ employees, including Watson, in order to ingratiate themselves.  

Both the janitorial and industrial supply contracts require CJS to keep on hand specified 

stock items in certain quantities. Also, the firm must charge UMDNJ fixed prices set forth in the 

contracts for those supplies.  If UMDNJ orders a non-stock item, CJS is permitted to mark up the 

price in order to make a profit and cover its overhead.  Under the janitorial supply contract, this 

markup is capped at 20 percent of CJS’s cost.  But the contract, while explicitly defining many 

of its terms, inexplicably does not define “cost” in this context, a critical deficiency.  UMDNJ 

officials interpret “cost” as the price paid by CJS to purchase a non-stock item from its 

distributor.  CJS, however, takes the position that “cost” includes incidental expenses for credit 

charges paid, shipping, handling and courier services, thus inflating their bills.  Worse still, the 

industrial supply contract provides for no ceiling on mark-ups whatsoever, and neither contract 

requires CJS to document its costs for non-stock items.  As a result, UMDNJ has failed to 

determine the extent to which CJS has marked up non-stock items.  
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Although the Commission found no direct evidence to suggest that these contractual 

omissions were intentional, the language has left UMDNJ vulnerable to uncontrollable and   

excessive overcharges. Indeed, an internal CJS document instructs employees to mark up 

janitorial supplies by 35 percent and industrial supplies by 40 percent.  When CJS uses a credit 

card to purchase supplies for sale to UMDNJ, the mark-up is 50 percent.  And even though CJS 

receives discounts from suppliers, it marks up the prices charged to UMDNJ as though the firm 

has not benefited from such discounts.  Moreover, although both contracts state that CJS must 

provide non-stock items to the Newark campus without charging for delivery and that “only 

special order items will be subject to shipping charges and must be limited to actual freight 

charges incurred,” CJS routinely bills UMDNJ for the shipping of non-stock items.  The firm has 

even gone so far as to instruct its employees to “bury it into the price.”  In some instances, the 

firm not only adds these hidden shipping costs but also inflates its markup even further by 

layering the shipping costs onto the price it originally paid for various goods.  

In addition to routinely overcharging the university, CJS has sought inflated 

reimbursement from UMDNJ for a range of questionable expenditures generated by orders from 

UMDNJ personnel.  In sworn testimony before the Commission, CJS Vice President Daniel 

Quiles described the terms of the industrial supply contract in  particular  as having been written 

by UMDNJ personnel in such a manner as to be “so open ended [that] it literally gives me the 

license to have my way with the University and even with that latitude and that power I still 

exhibit extreme prejudice and mark it what I feel to be appropriate.” 

 Following are just a few examples of a multitude of invoices that have been submitted by 

CJS and paid by UMDNJ: 
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• Fifty books entitled “1001 Ways To Reward Employees” purchased from 
Amazon.com for $622.49 and sold to UMDNJ for $1,033, a markup of 
$410.51 (66 percent). 

 
• CJS called a restaurant and arranged for two catered luncheons at UMDNJ.  

CJS paid the restaurant $5,900 for the food and services rendered.  It charged 
UMDNJ $7,965 for placing the orders and using its credit card to pay the 
restaurant. The markup was $2,065 (35 percent). 

 
• Two boxes of Nitrile Gloves purchased for $20 and sold to UMDNJ for 

$43.20, a markup of $23.20 (116 percent). 
 
• An impellor pump, two wear rings, and two casings purchased for $2,713.85 

and sold to UMDNJ for $4,033.28, a markup of $1,319.43 (49 percent).   
 

• A Brother laser printer purchased for $155.95 and sold to UMDNJ for 
$283.99, a markup of $128.04 (82 percent). 

 
• Five Whirlpool dehumidifiers purchased for $875 and sold to UMDNJ for 

$1,325, a markup of $450 (51 percent). 
 

• An industrial microwave oven purchased for $402.77 and sold to UMDNJ for 
$805.54, a markup of $402.77 (100 percent). 

 

The Commission also found that rebate provisions contained in the contracts have been 

ignored by both CJS and UMDNJ, costing the university additional hundreds of thousands of 

dollars.  

Under both contracts, UMDNJ is supposed to receive a five percent rebate on the total 

volume of business if the value of that volume exceeds a certain threshold – $700,000 for the 

industrial-supply contract and $500,000 for the janitorial-supply contract.  For each year of both 

contracts, the value of business given by UMDNJ to CJS has exceeded those thresholds, but the 

university has never received a penny’s worth of the contractual rebates.  By the Commission’s 

estimate, UMDNJ was owed more than $486,000 in rebates for the period November 1, 2001 

through July 31, 2006.  CJS failed to pay any rebate to UMDNJ each of those years, and the 

Commission found no evidence that UMDNJ ever demanded payment.  Moreover, no evidence 
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was found that UMDNJ employees ever monitored or audited the contracts with CJS to establish 

that rebates were due.  As a result, the vendor enjoyed the use and benefit of the unpaid rebate 

monies while UMDNJ did not. 

Both contracts also entitle UMDNJ to an additional two percent discount if the university 

pays CJS’s invoices in less than 30 days.  Since July 1999, however, UMDNJ has paid CJS more 

than $13.7 million largely without regard to taking advantage of this discount.  Had the payments 

been made in a more timely fashion, UMDNJ would have saved nearly $275,000 as a result of 

discounts from CJS.  The university’s cumbersome mechanism for paying vendors raises serious 

questions about the full extent of this failure to redeem appropriate contractual discounts. 

The Commission found that collectively, CJS’s undetected overcharges, its failure to pay 

rebates and UMDNJ’s inability to process most of the firm’s invoices in a timely manner has 

cost the university more than $1 million in unnecessary expenditures over the past six years – 

losses facilitated by an unscrupulous relationship between the firm and UMDNJ personnel. 

For at least 20 years, it has been a violation of UMDNJ’s rules for its employees to accept 

gifts or things of value from entities doing business with the university and for those vendors to 

offer such benefits to UMDNJ employees.  Under certain circumstances, such conduct can rise to 

the level of a crime in New Jersey.  Nonetheless, Quiles and his son provided gifts and other 

benefits to an assortment of UMDNJ personnel.  Gift baskets, bottles of liquor, tickets to New 

York Yankees baseball games and free meals were given to zone managers, executive 

housekeepers and others responsible for ordering from CJS and reviewing CJS invoices.  When 

Eladio Quiles learned in January 2005 that UMDNJ Assistant Vice President Watson had 
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planned a party to celebrate her 60th birthday, CJS paid the nearly $800 catering bill, including 

$650 for catering services and $142.25 for a birthday cake.7   

Although some of the UMDNJ employees who accepted gifts and other things of value 

have left the university, public funds remain at risk so long as the judgment of UMDNJ’s 

employees can be compromised.  In sworn testimony before the Commission, Ellen M. Casey, 

who served as UMDNJ’s executive director for materials management from November 1999 

until May 2006, stated that in 2001 or 2002, CJS sent her a gift basket.  Casey testified that she 

forwarded the basket to Robert Wood Johnson Hospital in New Brunswick and sent a note 

thanking the Quiles but also informing them that such offerings from vendors were improper and 

that neither she nor any other UMDNJ employee could accept gifts.  Advised by Commission 

staff of evidence that CJS had continued to offer, and that UMDNJ personnel had continued to 

accept, gifts and other items of value, Casey was asked whether she had any suggestions as to 

how the institution could better enforce prohibitions against acceptance of gifts from entities 

doing business with the university.  She responded:  “I think you fire the people that took a gift . 

. . . [T]here should be a consequence for the public employee and for the vendor.  The vendor 

should be barred from public contracting.  That’s – to me, it’s a no-brainer.” 

 
 

The Value of a Deck 
 

During the seven-year period from June 1999 through July 2006, Cesario Construction 

Co., Inc., of East Hanover, N.J., was paid more than $2.8 million by UMDNJ through a variety 

of no-bid and competitive contracts.  The firm, which has been doing business with the 

university for about 15 years, specializes in emergency responses for water- and sewer-line 

                                                 
7 Nine months after the party, and within days of CJS’s receipt of a subpoena for records pursuant to this 
investigation, Watson wrote a personal check to the catering firm in the amount of $650. 
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problems. Cesario has also performed excavation work, sidewalk repairs, paving, waterproofing, 

maintenance and snow removal on various campuses of UMDNJ.  Its founder, Daniel Cesario, 

estimates that current contracts with UMDNJ account for 25 to 30 percent of the company’s 

business. 

Before he founded the firm, Cesario himself worked at UMDNJ as a plumber and became 

friends with another university plumber, Francis X. “Frank” Watts, Jr.  Cesario left the 

university, but Watts remained, rising to the position of acting director of UMDNJ’s Physical 

Plant.  The Physical Plant is part of the Facilities, Planning and Construction Department and is 

responsible for routine maintenance and minor capital construction work.  It also administers 

janitorial services for University Hospital and all of UMDNJ’s campuses. In his position at the 

Physical Plant, it was Watts’ responsibility to review and approve for payment bills submitted by 

Cesario Construction.         

During emergencies, when time can be of the essence, contracts for such work at 

UMDNJ typically are awarded on a no-bid basis.  There are no official lists of tradesmen to call, 

and the university has opted not to contract in advance for emergency services.  Thus, Watts was 

at liberty to offer emergency work to the company of his choice.  In January 2005, the 

accounting firm KPMG, L.L.C. completed an audit of procurement practices at UMDNJ’s 

Physical Plant during calendar years 2002 and 2003 in which it focused on three vendors, one of 

which was Cesario Construction.  KPMG’s report raised questions as to whether emergency 

purchase orders were used inappropriately by university personnel in non-emergent situations, 

thus bypassing competitive bidding requirements.  Until going on extended sick leave in June, 

2005, followed by his retirement, Watts called Cesario if water and sewer lines were clogged, 

leaked, or broken. To facilitate Watts’ ability to reach him and offer him work, Cesario provided 
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him with a cellular phone on which to call him when emergencies occurred. Since Watts’s 

departure from UMDNJ, emergency work has gone to other firms, and Cesario Construction’s 

business with the university has been limited largely to snow removal.   

In 1999, when Watts decided to add a deck to his home in Oxford, N.J., Cesario built a 

400-square-foot wood deck onto the residence, at no cost to Watts.  In 2002, Watts found a 

contractor to convert the deck into an enclosed sun room.  Cesario paid in full the contractor’s 

$15,000 bill for the construction work.  The Commission estimates that Watts benefited by at 

least $20,000 from his relationship with Cesario, which resulted in a breach of UMDNJ’s rules.  

This situation raises serious questions as to whether Watts’ objectivity in reviewing and 

approving Cesario Construction’s bills and in the selection of vendors when the need for 

emergency work arose was compromised by his improper acceptance of these benefits from 

Cesario. 
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RUTGERS UNIVERSITY:  
BUDGETARY TRANSPARENCY and 
SPENDING ISSUES 

 
 
 Rutgers University’s annual operating budget of approximately $1.6 billion is larger than 

that of any other single institution of public higher education in New Jersey, and yet Rutgers 

cannot readily produce detailed information about significant areas of its own spending.  Part of 

the reason for this is that, despite its stature as “the state university” of New Jersey, Rutgers is 

equipped with a poorly integrated university-wide accounting system that defies and frustrates 

reasonable standards of public transparency and accountability.  Compounding this budgetary 

opaqueness is a record-keeping system so decentralized that requests for specific data related to 

university expenditures routinely meet with inordinate delay in gaining access to the information 

sought. Further, the Commission’s examination of fiscal practices in a number of areas at 

Rutgers – the allocation of staff “discretionary” funds, travel and entertainment spending and use 

of “emergency” funds – revealed lax internal controls and inadequate oversight that render the 

university unnecessarily vulnerable to financial waste and abuse.   

Taken together, these problems have rendered the exercise of proper oversight, 

accountability and transparency difficult, if not impossible, to achieve within the university’s 

governance system and actually impossible for anyone attempting to achieve it from outside the 

university’s structure. 

 
• • • 

 
During this investigation, the Commission served Rutgers with lengthy and repeated 

letters, e-mail requests and subpoenas, seeking access to a wide range of fiscal, purchasing, 
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procurement, accounting and other documents and materials. Many records were produced and 

subjected to careful analysis by Commission attorneys, accountants and investigators who 

followed up with interviews of senior university administrators. But as more materials were 

gathered, more questions, not fewer, arose while others remained unresolved.  Additional records 

were sought and more interviews conducted, but despite months of communications, Rutgers 

failed to provide a clear and comprehensive picture of key areas of the university’s accounting 

and spending practices.  Finally, confronted by a continuing pattern of obfuscation, the 

Commission concluded that such circumstances left it no choice but to undertake the 

unprecedented step of augmenting its own staff with the expertise of a private forensic 

accounting firm.  Through competitive bidding, UHY Advisors, Inc. of New York was selected 

to assist.  

The investigation revealed that: 

• The university has been struggling for years, with limited success, to install a 

comprehensive state-of-the-art financial accounting apparatus, the “Rutgers 

Integrated Administrative System” (RIAS). Rutgers administrators acknowledge 

problems with this system. Despite spending more than $28 million on the project 

since 1999, RIAS is only partially deployed. This has left the university with an 

unwieldy amalgam of old accounting systems and new. Rutgers officials blame 

budget cuts at the state level for stalling completion of the system, but the 

Commission found that the university under-utilizes components of RIAS that are 

up and running in the areas of procurement and accounts payable. The absence of 

a fully integrated accounting system has seriously hampered the development of 

 29



effective financial recording and reporting mechanisms at Rutgers and disrupted 

the university’s ability to produce timely information in response to queries. 

 
• A highly decentralized recordkeeping system undermines Rutgers’ ability to 

provide documentation for expenditures in certain areas, or to determine whether 

any documentation even exists. In areas particularly vulnerable to abuse, such as 

reimbursements for staff travel and entertainment, such records are based on 

paper and, are not electronically retrievable for review.  The university does not 

even maintain an electronic database delineating its substantial real-estate 

holdings, the date of their acquisition or the amounts and sources of funding 

involved in their purchase. 

 
• Rutgers’ inability to maintain consistent internal controls governing fiscal 

transactions at the operational level impedes effective financial oversight and 

review.  Some areas of expenditure are subject to detailed written policies and 

procedures while others are not.  The investigation also found laxity with regard 

to the enforcement of the university’s internal expenditure rules. 

 
• Prior to and during the course of this investigation, Rutgers undertook steps aimed 

at strengthening internal budgeting, accounting and governance procedures, 

including the implementation of a number of Sarbanes/Oxley-style accountability 

controls adapted for higher education, an updated charter for its Board of 

Governors’ Audit Committee, establishment of a “hotline” for confidential 

reporting of financial concerns, expanded conflict-of-interest disclosure rules and 

greater review of business-related travel and entertainment expenses. Such 
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initiatives, however, while laudatory, have been selective in nature and are 

insufficient to establish a fully transparent system of governance subject to 

meaningful independent oversight. This concern is exacerbated by Rutgers’ 

unique history of near-absolute autonomy despite its status as a public 

institution.8     

 
 

 

 Inc. (KOP), stated, in part, that “the University needs a transparent budget process,” 

adding:  

                                                

A Case Study: Lax Governance and Legitimate Warnings 

The current administration at Rutgers was alerted more than four years ago to the need to 

address outdated and unwieldy accounting and information-management systems that, even then, 

seriously impinged upon the university’s ability to maintain budgetary transparency and 

accountability.  This advisory, along with recommendations for reform and restructuring, were 

contained in the text of a confidential report to President Richard L. McCormick in January 2003 

from a private consulting firm retained by the university at his behest to evaluate the totality of 

Rutgers’ administrative operations as he was taking office. The firm, Kavanagh Organization 

Planning,

The University had committed several years ago to develop an integrated 
administrative system for the University. This system, RIAS, was begun with great 
fanfare and a $28 million budget. Only the first modules, a purchasing system and 
an accounts payable system, have (sic) been implemented before budget 
constraints caused an abandonment of the commitment.  The university is left with 
a legacy [accounting] system that is over 20 years old . . . and a myriad of 

 
8 Although the university’s enabling statute, the Rutgers State University Act of 1956, does not expressly immunize 
Rutgers from state oversight, its language has become a bulwark for near-absolute operational autonomy. Moreover, 
the statute has been applied inconsistently. In some instances, the university has argued that the statute exempts it 
from state laws and regulations; in others, Rutgers has maintained that it is an arm of the state and thus entitled to 
the privileges and protections enjoyed by such entities. Over the years, the courts have been asked repeatedly to 
intervene and have issued rulings upholding positions taken by Rutgers on both sides of this contradictory equation. 
For a more detailed analysis of the peculiar status of Rutgers in the spectrum of public higher education in New 
Jersey, see the Appendix to this report. 
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shadow systems in the Schools and Colleges.  The limitations of this mixture of an 
old central system and a “hodge podge” of local systems represent a significant 
constraint not only on the administration but are a significant hindrance to 
academic computing.  No one is sure how much staff time is wasted holding 
together the old system or locally developing programs to work around its 
limitations. 

 

nesses in the structure of the 

 

 The principal in that consulting study was an individual named Karen Kavanagh.  She 

recommended to Dr. McCormick that KOP be hired by Rutgers, and she served as project 

manager for the firm, which is owned by her husband, William Kavanagh.  Under the terms of its 

contract, which was awarded by the university without competitive bidding pursuant to the 

provisions of Rutgers’ governance rules and procedures, KOP was paid $126,000 plus more than 

$13,500 in expenses.  Among the firm’s recommendations was the creation of a new senior 

management position – executive vice president for administrative affairs – with sweeping 

responsibility to revamp and oversee key areas of university operations.  In February 2003, while 

KOP was still under contract with Rutgers, Dr. McCormick, after informal consultations with 

members of the university’s Board of Governors, established a position with that title and 

announced the appointment of Karen Kavanagh to it at a salary of $240,000 a year plus $25,000 

annually in deferred compensation if she completed five years of service.  Less than three years 

later, in April 2006, she left that post and was provided with a range of benefits, including the 

deferred compensation payments, under a separation agreement effective that September. 

Meanwhile, the post of executive vice president for administrative affairs was abolished and its 

responsibilities were assigned elsewhere amid continuing weak

university’s budgeting, accounting and internal control practices.  

 The Commission recognizes that it is neither unusual nor improper – indeed, it often 

serves a salutary purpose – for incoming chief executives, whether in the public or private 
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sectors, to familiarize themselves with prospective employers before they arrive and to hire 

professional staff of their own choosing. But events and circumstances in this instance raise 

substantive concerns about the fundamental integrity of the process utilized pursuant to those 

objectives.  The facts describe an ad hoc process in which significant actions were taken on 

behalf of a taxpayer-supported public institution absent any mechanism to ensure appropriate 

public 

cedures to 

provide for independent evaluation and accountability in governance in this matter.    

• • • 

 

transparency and disclosure – from the university’s governing Board on down.  

Dr. McCormick asserted in a sworn statement to the Commission that senior university 

officials, including members of the Rutgers governing Board, were consulted about retaining 

KOP, hiring Karen Kavanagh and offering her a particular compensation package. But to the 

extent that such consultations occurred, they were informal, and few were memorialized in a 

written record.  Indeed, outside the minutes of a single Board of Governors meeting during 

which Dr. McCormick announced he had hired Kavanagh, there is no record of any discussions 

between him and the Board collectively or between him and individual members of the Board.  

There is no record to indicate that the full Board, or any committee or entity established or 

designated by it, reviewed or participated in the deliberations that led to the retention of KOP 

and the hiring of Kavanagh.  In sum, the Board utilized no formal or established pro

 

 

On October 22, 2002, after seven years as president of the University of Washington, Dr. 

McCormick accepted an offer to lead Rutgers University.  At the time, Karen Kavanagh was also 

employed by the University of Washington as vice president of human resources, a position she 

had held for three years. Kavanagh told the Commission in sworn testimony that Dr. McCormick 
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approached her sometime that month and asked her to consider joining his management team 

once he took over at Rutgers.  Prior to her Washington experience, Kavanagh was employed in 

human resources and other capacities at the University of Medicine and Dentistry of New Jersey.  

“He [McCormick] wanted me to go to Rutgers to help him reorganize,” she testified. “There was 

also a Commission [the so-called “Vagelos Commission”] looking at the merger of Rutgers, 

UMDNJ and NJIT and he thought I could be very, very helpful in discussions about that 

merger

e to make a 

decision to come” – an

planning and I could help in looking at the 
organization and looking at some of the issues that you are finding out 

 

hat was my major focus at that time and secondly, it did give me a look, but 

New Jersey in 1984 to specialize in private and public-sector organization planning, strategy 

.” 

Kavanagh testified that in her initial discussions with Dr. McCormick about prospective 

employment at Rutgers, explicit job titles did not come up but rather the conversation focused on 

the “span of control” she might have and that it “would be in the administrative functions.”  At 

first, she declined his offer “because I was very happy at the University of Washington.”  But he 

persisted – “Dick kept on asking me,” she testified, “the President kept on asking m

d Kavanagh made a suggestion.  According to her testimony: 

. . .[H]e said [‘]I need help immediately.[’] And that’s when I suggested, 
well, I could help you organizationally and my husband has a company 
that does organization 

and report back to you. 

Kavanagh acknowledged thinking at the time that this approach would also allow her to 

familiarize herself with Rutgers in the context of possible employment there. “I would say I 

wanted to help Dick and I wanted to help – I wanted him to have a smooth transition into his 

presidency. And so t

that was secondly.” 

 Kavanagh’s husband, William Kavanagh, founded Kavanagh Organization Planning in 
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development and plan implementation services.9  In the fall of 2002, with the Kavanaghs 

residing in Washington State, the firm’s offices were located in the Seattle suburb of Bellevue. 

Pursuant to Karen Kavanagh’s suggestion to Dr. McCormick, KOP formulated a written project 

proposal for a comprehensive, university-wide examination of Rutgers’ administrative 

infrastructure. The firm’s seven-page proposal, entitled “Developing an Organization Plan For 

Improved Administrative Services at Rutgers University,” was sent to Dr. McCormick via 

facsimile. A handwritten notation in the upper left corner of the cover sheet bears the date 

“11/15/02.”  In the proposal, the firm specified fees totaling $126,000 to be payable in seven 

installments through June 30, 2003, plus “all reasonable out of pocket expenses incurred during 

the project including up to four round trip coach fares from Seattle to New Jersey monthly.” The 

firm also requested that “in lieu of hotel expenses, Rutgers will reimburse Organization Planning 

$1100 [sic] per month for apartment lease.”10 

 Dr. McCormick forwarded the Kavanagh proposal to the office of Dr. Norman Samuels, 

the then-acting president of Rutgers. In a letter to Dr. Samuels dated November 25, 2002, Dr. 

McCormick wrote: 

Consistent with several of our recent conversations, I am writing to ask 
you to arrange an outside services contract between Rutgers University and 
Organization Planning Inc. (sic), a professional services firm. Under the terms of 
the contract, this firm would evaluate certain central administrative support 
services of Rutgers, compare them with other university administrative structures, 
and advise me on needed changes and improvements in those services. I 
anticipate that Organization Planning Inc. (sic) will commence this project in 
early December 2002 and complete it by May 2003. 

The project leader will be Karen Kavanagh, currently Vice President for 
Human Resources at the University of Washington and formerly Vice President of 
Human Resources at the University of Medicine and Dentistry of New Jersey. I 

                                                 
9 At the time, William Kavanagh was the sole full-time employee of Kavanagh Organization Planning, which 
retained independent contractors to conduct the projects such as the Rutgers study.  
10 The typewritten date on the cover of the proposal is November 14, 2002. The firm is identified throughout by the 
abbreviated name, “Organization Planning Inc.” 
 

 35



have worked closely with Karen at the University of Washington and know her to 
be an exceptionally knowledgeable and talented university leader. 

It is my hope that following completion of this project Karen Kavanagh 
will agree to assume a major vice presidency at Rutgers, with overall 
responsibility for many of the central administrative support services to be 
reviewed by Organization Planning Inc. (sic) Her joining the Rutgers leadership 
team would be wonderful step forward for the university. However, even if Karen 
chooses not to become a Rutgers vice president, the results of this project will be 
extremely valuable to me and the rest of the Rutgers leadership. 

 
 

In a memorandum to William Kavanagh on the same date, November 25, 2002, Dr. Samuels set 

forth several clarifications to the firm’s proposal and approved a work schedule to consist of two 

phases with eight installment payments to the firm totaling $126,000 through June 30, 2003.    

Dr. McCormick officially assumed his duties as president of Rutgers on December 1, 

2002 and, according to documents obtained by the Commission, the Kavanagh firm began 

interviewing personnel and reviewing administrative operations at the university eight days later. 

In an interim report to Dr. McCormick dated January 6, 2003, KOP referenced the possible need 

for new senior management positions at Rutgers and attached a set of draft job descriptions, 

including one for a proposed executive vice president for administrative affairs. Reporting 

directly to the president, this proposed position would encompass a wide range of responsibilities 

for financial management, human resources, information technology, facilities management, 

capital projects, and matters related to environmental health and safety.  In concluding this 

report, Karen Kavanagh wrote to Dr. McCormick: “As always, you can contact me at any time, 

or Bill, who will be at Rutgers for the next two weeks. We are scheduled to meet and discuss this 

further on January 24.  Please tell me if you need any revisions on the job descriptions.” 
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Kavanagh testified that during the last week of January 2003, Dr. McCormick offered 

her, and she accepted, the position of executive vice president for administrative affairs.11 A 

formal offer was tendered on February 6 for Kavanagh to start in her new position on April 1 

with a base salary of $240,000 plus $25,000 per year in deferred compensation to be paid after 

completion of five years of service.  Kavanagh’s employment contract also included language 

obligating the university to provide her with additional compensation in lieu of a pension for her  

service at Rutgers.  

On February 14, 2003, Dr. McCormick informed the Rutgers Board of Governors of his 

decision to create executive vice presidencies for both administrative and academic affairs.  He 

announced that he had appointed Karen Kavanagh to the former but that the new academic vice 

presidency would remain vacant pending a national search for candidates.  Minutes of the 

meeting at which Dr. McCormick made these announcements reflect that no vote was taken by 

the Board on the creation of the two positions or with regard to Kavanagh’s hiring and 

compensation.  The section of minutes dealing with the Kavanagh matter states, in toto: 

 
Dr. McCormick also announced the creation of two new positions: an 

Executive Vice President for Administrative Affairs and Executive Vice President 
for Academic Affairs. He informed the Board that a search committee comprised 
of distinguished faculty as well as some students has been formed and that a 
national search has been launched to find an individual to fill the position of 
Executive Vice President for Academic Affairs. He also informed the Board that 
he has appointed Karen Kavanagh as the new Executive Vice President for 
Administrative Affairs, effective April 1, 2003. He noted her background as the 
current Vice President for Human Resources at the University of Washington and 
her past experience as Vice President of Human Resources at the University of 
Medicine and Dentistry of New Jersey. He pointed out that Ms. Kavanagh 
brought to the area of human resources at the University of Washington the type 
of service-orientation that he has outlined as one of the goals for his 
administration at Rutgers. Dr. McCormick also said that he would provide more 

                                                 
11 This offer coincided with the receipt by Dr. McCormick of an interim evaluation from KOP as referenced at p. 31 
of this report. 
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details at a future date regarding these and other roles to be defined in his 
administration, along with an organizational chart. 

 

It is noteworthy that by way of contrast to Kavanagh’s summary appointment to the 

administrative affairs executive vice presidency, the counterpart position of executive vice 

president for academic affairs was not filled until approximately five months later after 

completion of the national candidate-search referenced in the Board minutes as excerpted above.  

Also in contrast to the approach taken in the Kavanagh hiring, the academic affairs post was the 

subject of a formal resolution adopted by the board on July 11, 2003. Both positions, as created,  

were to be occupied at the pleasure of the president. 

 
• • • 

 
In a memo to Dr. McCormick on February 6, 2003 – the same day Karen Kavanagh was 

formally offered the post – her husband stated that KOP would proceed with the second phase of 

its administrative study, focusing on four key task-force areas: strategic planning, university 

budgeting, information technology, research and grants policies and practices. “Qualified 

consultants are assigned to each focus area,” William Kavanagh wrote in a confidential 

memorandum to Dr. McCormick.  “There is a clear time limit on each group’s work.  You as 

president are the ultimate authority for approval over the task force results.  I do not perceive any 

conflict of interest with Karen’s position.” 

On April 16, 2003, one of KOP’s consultant’s, Ronald J. Napiorski, hand-delivered a 

lengthy letter directly to Karen Kavanagh (her name is misspelled Cavanaugh) reciting the 

conclusions of his review of finance and administrative service functions at Rutgers.  Viewed 
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with hindsight in light of the Commission’s recent findings of lax budgetary transparency at the 

university,  Napiorski’s observations are instructive.  At one juncture, he stated: 

The New Brunswick campus of Rutgers University promotes total 
decentralization, with very little overall control residing in Central 
Administration.  The respective Schools and Colleges are provided 
substantial autonomy to operate their organizations at the local level.  In 
that regard there is very little information flow from the units back to the 
core. . . . This structural decentralization has negatively impacted the 
financial operations of the university to a greater degree than it has 
impacted other operating areas. 

 

At another juncture, Napiorski offered a scathing assessment of the way in which the university 

went about attempting to revamp its information systems operations through the establishment of  

the so-called RIAS (Rutgers Integrated Administrative System): 

. . . Rutgers went through a system selection process that was a textbook 
approach on how not to select a system. . . . You can get by with what you 
have in place, however no one knows for how long.  The current system 
architecture is ancient and is being held together by Elmers glue.  The 
payroll system is so old and slow that when it is running, all other 
operations are shut out.  The need to obtain accurate and timely financial 
information by each of the Colleges and other operating units and the 
failure of the University Information System Support has created a 
proliferation of underground shadow systems. I use the word underground 
not because they are being operated secretly but rather because they are 
completely out of control. There are no standards for these systems that 
are being adhered to, they are not synchronized nor in some instances 
compatible with each other so there is no hope of communicating between 
operating units or colleges and there is little information on the actual 
number of shadow systems that currently exist. . . .12 

 

Napiorski’s letter is the most recent document related to KOP’s work that the 

Commission could find in Rutgers’ files. Although the firm promised in its contract proposal to 

submit a final report of two phases of work to the university by May 30, 2003, the Commission 

found no evidence that a final report was ever produced.  Dr. McCormick asserted in a sworn 

                                                 
12 The current use and status of such shadow accounting systems at Rutgers is discussed at p. 42 of this report. 
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statement to the Commission that “in the course of their close consultation, the University and 

KOP understood that this phase of the work was accomplished through means that had evolved 

through the course of the project, rather than through a formal written report.  The proof of the 

extensive work of KOP and the University with regard to this phase of the project is clearly 

evident in the many concrete, responsive steps taken by the University since the consulting work 

was done . . . .”  Pursuant to the terms of its contract, KOP was paid in full – $126,000 plus 

expenses.  

On March 23, 2006, Karen Kavanagh left the position of executive vice president for 

administrative affairs. The post was abolished and she was appointed to the position of executive 

advisor to senior management at an annual salary of $200,000.  Kavanagh testified that the 

demotion was the result of disagreement with Dr. McCormick over university policies and 

priorities, including capital planning, the implementation of an undergraduate education task 

force and deferred maintenance.  

The Commission found that the change in Kavanagh’s employment status at Rutgers was 

part of a separation agreement that enabled her to remain on the university’s payroll for six 

months with special benefits.   Between April and September of 2006, in addition to more than 

$115,000 in salary, Kavanagh received $75,000 in deferred compensation (plus accumulated 

interest in the amount of $2,014). Although the initial terms of her employment were structured 

such that she would not be eligible for deferred compensation unless she served a minimum of 

five years with the university, that arrangement was clarified via letter to her from Dr. 

McCormick dated April 21, 2003 – approximately two months after he had announced to the 

Board her hiring.  In that letter, Dr. McCormick outlined a range of circumstances in which 

Kavanagh would qualify for a pro-rated distribution of deferred compensation short of five 
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years’ service, including “if you are asked by the President to leave the position of Executive 

Vice President for Administrative Affairs . . . .”  According to this letter, Kavanagh would forfeit 

deferred compensation prior to completion of five years’ service if she left the position 

voluntarily or was terminated for cause as defined by the terms set forth in the letter. 

The deferred compensation, plus interest, came on top of more than $87,000 the 

university paid to Kavanagh between 2004 and 2006 in lieu of a pension for her service at 

Rutgers. The university also paid $9,000 to a private outplacement firm to assist her in finding 

other employment. There is no written record to show that the change in Kavanagh’s 

employment status or the terms of her compensation were discussed with or acted upon by the 

university’s Board of Governors.  In October 2006, she left the university for the private sector. 

In all, Kavanagh received more than $1 million in compensation, apart from the payments to her 

husband’s consulting firm, during the approximately three years of her personal employment 

association with Rutgers.   

 

The Elusive “Discretionary Funds” 
 

Emblematic of fiscal transparency issues at Rutgers was a months-long effort by the 

Commission’s investigative staff, assisted by UHY, to identify and gain access to revenue and 

expenditure data involving funds allocated for use by university administrators and other 

personnel for purposes of their choosing.  Many institutions of higher education, both in the 

private and public sectors, maintain such so-called “discretionary” funds, as does Rutgers.  But 

during this inquiry, Rutgers displayed enormous difficulty in its ability to identify and quantify 

the discretionary funds contained within its budgeted accounts. 
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When the Commission initially inquired about discretionary funds at Rutgers during the 

fall of 2006, the university’s response was that they did not exist.  When pressed, university 

officials several months later provided a list of 485 separate line items under the budgetary rubric 

“Research/Professional Development Funds” (R/P Funds). An examination of these items 

showed that they consist of sums of money ranging individually from $1,000 to $60,000 

allocated annually by the university to select faculty members.  The purpose of these allocations, 

as set forth in a brief description accompanying each, is clearly discretionary. Recipients can 

choose to use them for a range of expenditures, including travel, attendance at conferences, 

payments to research assistants, the purchase of books and subscriptions, memberships in 

organizations, equipment, supplies, telephone toll calls and internet access.  Approximately $2.5 

million in university operating funds is devoted to these allocations each year. 

Substantial time and investigative resources, however, were expended before the 

Commission was provided with sufficient material to show that the scope of discretionary 

spending by Rutgers is much larger.  In January 2007, after being pressured amid repeated 

delays, the university provided a list delineating 334 additional and different discretionary 

accounts reserved for use by deans, provosts, academic department heads and other 

administrators. When confronted with information developed by UHY’s investigative team 

based upon its review of Rutgers’ ledgers, the university added nine more to the list – for a total 

of 828 discretionary funds and/or accounts and/or line items.  Rutgers officials, however, could 

not say with certainty whether that figure represents a complete accounting of all discretionary 

spending contained in the university’s budget.  Further, the university does not maintain formal 

written policies governing the allocation and expenditure of discretionary funds or the 

disposition of discretionary monies carried forward in these accounts from one fiscal year to the 
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next.  Indeed, when asked about such policies, university officials inexplicably produced a 

document setting forth the discretionary fund policy, not of Rutgers, but of a private institution 

of higher education located in another state. “Without established and specific policies . . . ,” 

UHY Advisors concluded in its analysis, “it is difficult to identify and account for such 

spending, when for example, state appropriations are frozen or reduced.” 

Once the existence of discretionary funds at Rutgers was established, the investigation 

revealed significant quantitative and qualitative differences. The approximately 343 accounts 

controlled directly by deans and other administrators contain significantly larger sums of money 

than the faculty R/P Funds.  During fiscal year 2006, approximately $13.4 million was expended 

through the administrator discretionary accounts, which appear to involve monies that are co-

mingled.  These funds derive principally from the proceeds of gifts to the university and/or its 

foundation from private donors, although the investigation revealed that they also contain 

taxpayer dollars.  By contrast, the R/P Funds are covered fully by Rutgers’ regular taxpayer-

supported operating budget, and their management is decentralized – that is to say, scattered 

across the university’s various academic departments. Because Rutgers’ budget and accounting 

system lacks university-wide integration and the capacity to provide detailed real-time 

information, each department has had to resort to the creation of a stand-alone mechanism, 

known as a “shadow system,” to try to manage R/P Fund usage.  However, not all departments 

employ the same type of shadow system – some are handwritten, others are electronic – and 

there is no uniform method for tracking and reconciling expenditures.  According to UHY’s 

analysis, “Reliance on the shadow systems results in inefficient use of available resources 

(labor), lack of timely oversight and delay in response to inquiries made by outside parties such 

as UHY and the SCI.  The shadow systems are also subject to human error . . . .”   

 43



Travel and Business Expense Reports (TABERs) 

Rutgers maintains internal regulations and procedures governing circumstances under 

which university employees may be provided with cash advances and/or reimbursed for the cost 

of “reasonable, necessary, appropriate and approved” travel, meals, lodging and other expenses 

incurred in the performance of official business.  In every instance, employees must complete a 

document known as a Travel and Business Expense Report (TABER), providing a clear 

explanation of the business purpose, itemizing all expenses and supplying original receipts for all 

expenses greater than $50.  Air travel must be taken in economy coach-class and proof of 

payment for commercial airline tickets must be submitted, along with boarding passes where 

possible.  With respect to lodging, the university’s policy is to cover only regular-room hotel 

costs incurred on trips in excess of 100 miles one-way, unless otherwise approved.  The original 

hotel receipt must be submitted along with proof that the hotel was actually paid.  Moreover, the 

rules explicitly state that “the cost of alcoholic beverages cannot be reimbursed from state or 

federal funding sources.”  The university also maintains a compliance process under which 

TABERs are to be reviewed to verify that proper procedures have been followed and the expense 

claims are legitimate. 

Substantial amounts of money are spent annually by the university through the TABERs 

system. For fiscal years 2004 through 2006, the cumulative total came to $43.9 million, 

including $15.6 million during 2006 alone.  Despite the obvious magnitude of such sums, 

however, Rutgers has no system in place that allows for efficient and accurate electronic review 

of expenditures through TABERs. 

UHY personnel examined travel and expense reports on file at Rutgers and found 

“significant failures to adhere to TABER[s] policies. . . .These results indicate a frequent lack of 
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transparency, submission of questionable items, and frequent failures to provide required 

documentation.  That so many selected TABER[s] were problematic, and that so many indicated 

recurring issues, indicates that despite readily available and clearly-written policies, TABER[s] 

overall may not be well-controlled in practice.”  The findings were particularly troubling, UHY 

stated, because expense reports riddled with flaws and discrepancies continued to gain university 

approval even after a 2004 internal audit prompted action by Rutgers to tighten its compliance-

review procedures. 

UHY specifically targeted a random selection of expense reports submitted by university 

faculty members who were among those who had access to discretionary Research/Professional 

Development Funds.  Thirty-seven of 58 TABERs examined during this exercise – nearly two-

thirds of the sample – presented one or more compliance issues, 23 involving reimbursement 

claims in excess of $2,000 that, according to Rutgers’ policy, were to have been reviewed by 

university personnel.13 

Examples include: 

• A university teaching assistant submitted a TABER dated February 20, 2006 in 

the amount of $11,083.30 for travel expenses to Lebanon for the purpose of 

research. The submission included an airline receipt but no ticket to verify 

passenger class. Further, although there were numerous receipts for a variety of 

expenses, including car rental, supplies and payment to research assistants, the 

receipts appear to be in the same handwriting and are on the same type of receipt 

forms. One of the receipts even included the purchase of a “receipt book” for $3.  

Despite these questionable circumstances, only $83.30 was disallowed. The 
                                                 
13 The fact that compliance problems were noted in claims exceeding $2,000 is significant because that is the dollar 
threshold above which claims were to be subjected to full internal review pursuant to the procedures put in place by 
the university in the wake of the problematic 2004 audit.  
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amount approved, $11,000, was exactly equal to the cash advance that had been 

tendered to this individual.    

 
• On September 29, 2003, Rutgers reimbursed an employee $6,476.66 for claimed 

business expenses relating to an 11-day trip to attend a conference in Hawaii. 

Payment was approved, despite insufficient documentation. It was later 

determined that the conference lasted only five days.  Further, the employee was 

reimbursed for the cost of a rental car even though the conference took place in 

the hotel where he stayed.  

 
• On February 20, 2006, a university professor was reimbursed through the TABER 

system for the cost of two separate personal charitable contributions totaling 

$4,000. 

 
• A Rutgers professor submitted a TABER totaling $29,672.71 for travel to Asia.  

This claim was submitted against a $30,000 advance provided to the employee by 

the university on September 28, 2004. The claim was approved even though the 

TABER lacked sufficient documentation, including receipts.  According to the 

record of this transaction, the employee provided a letter indicating that he had 

been engaged in research involving illegal drugs and could not safely obtain or 

even ask for receipts in some circumstances. Specifically, he stated, in part: 

Payments to drug users, drug dealers, and recruiters of drug users 
and dealers: I did not even attempt to ask these subjects to sign 
anything because, in China, a person caught with a small amount 
of drug [sic] could be sentenced to death. Drug users are also 
routinely rounded up [sic] the police and sent to prisons. Getting 
them to talk to us was difficult enough, and if we ask them to sign 
something they will freak out. 
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This same employee submitted another TABER, dated October 10, 2005, 

claiming expenses of $11,295.64 for another trip.  The TABER was submitted 

against a $15,000 advance.  This TABER was honored by the university even 

though documents provided showed that a portion of the employee’s airfare 

between Newark and Taipei, Taiwan, was for a “Deluxe” passenger 

accommodation. 

 
• A Rutgers administrator submitted a TABER dated January 10, 2006 in the 

amount of $5,109.41 in connection with a reunion event for certain Rutgers 

classes.  The TABER was approved and paid despite the fact that the supporting 

documentation submitted by the employee lacked any information to substantiate 

a business purpose for the expense.  The Commission ultimately obtained the 

proper documentation from Rutgers, but the TABER should not have been 

approved without this material attached.  

 
• A university professor submitted a TABER dated March 22, 2005 and was 

reimbursed a total of $5,473 to cover the cost of six people, plus family members, 

attending a “workshop” in Lake Placid, New York.  This TABER also lacked 

proper supporting documentation to indicate the business purpose behind the 

workshop and the necessity to take family members along at university expense. 

 
• A university professor submitted a TABER dated November 22, 2005 in the 

amount of $1,222.10 for expenses related to attendance at a conference.  A review 

of this file showed that he received double reimbursement for the same meal, 
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failed to provide proof of payment for travel by rail and did not provide any 

documentation showing the conference actually occurred.  

 
 

Questionable Meal/Beverage Expenditures Outside the TABER System 

 The Commission, in conjunction with UHY Advisors, discovered instances in which the 

cost of restaurant meals and beverages, including liquor and wine, were charged to a state-funded 

account at Rutgers outside of the university’s Travel and Business Expense Report system. These 

expenditures not only lacked proper documentation – and violated state and university rules 

prohibiting use of public funds to purchase alcohol – but they were classified to an accounting 

category identified only as “Supplies - Other,” which had the effect of disguising their true 

nature. 

 The existence of a potential issue in this regard was discovered during a separate review 

of expense vouchers submitted by faculty members through TABERs. One such voucher was in 

the amount of $1,211.11 for dinner at Stage Left, a four-star restaurant near Rutgers’ main 

campus in New Brunswick.  This expenditure for six dinner guests included $400 for three 

bottles of wine and was charged to the Graduate Chemistry Research Fund under the category of 

“Other Services.”  It was determined that the Graduate Chemistry Research Fund is funded from 

the proceeds of a private gift to the university rather than state appropriations.  Nonetheless, the 

fact that the expenditure was paid through a nondescript accounting category not explicitly 

identified as “meals” or “entertainment” raised questions of transparency and disclosure. 

 In its review, UHY found nine other expenditures at Stage Left during FY 2006.  Seven 

of these meals – with a combined cost of $3,357.29 – were billed directly to the university rather 

than through TABERs, and they were paid from of a state-funded account called “Critical 
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Analysis of Contemporary Culture” rather than through TABERs.  Nearly one-third of the total 

billing – $1,049 – was for alcoholic beverages, including wines ranging in price from $30 to 

$125 a bottle.  All of the charges were coded in the university’s General Ledger accounts under 

the category of “Supplies - Other,” as referenced above.  When this matter was brought to the 

attention of Rutgers officials during the course of the Commission’s investigation, they stated 

that funds from a discretionary gift account had been allocated to the state-funded contemporary 

culture account mentioned above and were intended to be the source of money to cover these 

charges.  They stated that, going forward, steps had been taken internally to separate these co-

mingled funds to ensure their appropriate use and that personnel had been apprised of relevant 

university policies and state laws governing proper purchase and expenditure practices. 

  

“Emergency” Accounts 

 Rutgers maintains four accounts totaling nearly $200,000, each with a fixed balance, to 

cover a variety of incidental emergencies and other special purposes. Structured as manual 

imprest checking accounts, meaning that money drawn from them is replenished in order to 

maintain a designated balance, they are the “Camden Emergency Account” ($45,000), used 

primarily for emergency salary advances to personnel at Rutgers Camden campus, as well as for 

other incidental emergencies; the “Newark Emergency Account” ($45,000), serving the same 

purposes at the university’s Newark campus; the “Zimmerli Imprest Account” ($15,000) for 

purchases of merchandise for the gift shop and café of the Zimmerli Museum on the New 

Brunswick campus, as well as for paying artists and craftspeople; and the “Athletic Working 

Account” ($90,000) for travel-related expenditures of university’s athletic department staff.  An 

analysis by UHY Advisors showed that the modest size of the fixed balances do not reflect the 
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amounts of money moving through these accounts on an annual basis.  Between 2002 and 2006, 

more than $4.7 million was expended via these accounts, with the Athletic Working Account 

accounting for the largest share expended during that period, $3.2 million, and the Camden 

Emergency Account second at more than $715,000. 

 UHY examined a selection of disbursements from each account and identified an item 

that raises questions about the adequacy of internal controls in connection with the Camden 

account.  On March 10, 2006, three checks totaling $20,004 were paid from that account for 

expenses related to Rutgers-Camden’s 55th Alumni Anniversary Dinner.  One of these checks, in 

the amount of $4,721.25, was for the purchase of liquor.  The voucher form indicated the entire 

amount of the three checks was charged to a university operating account funded by state 

appropriations. (This account is identified by code #204621 under the designation “Camden 

I.D.R. Unallocated”).  With respect to the liquor purchase, an internal e-mail exchange between 

university personnel – the original e-mail in the sequence is entitled “Subject: check for booze” – 

indicates that questions arose regarding which account should be charged. One of these e-mails 

states, “. . . We will need an emergency check for $4,721.25.  I’m not sure what account this can 

be charged against. I have been charging stuff like this against the IDR account.  If that doesn’t 

work we’ll charge it against the SBC dean’s Discretionary Fund (5-39655) and I’ll transfer it to 

the Foundation later.”  Further review of this matter established that the liquor purchase was not 

reclassified to a non-state budget account. 
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 INTRUSION of POLITICS 

 With the demise of centralized state control over New Jersey’s system of public higher 

education, state colleges and universities not only lost a powerful unifying voice in government 

but also the means to insulate themselves from undue political influence and interference in their 

operations.  Elimination of both the Department and the Board of Higher Education, as well as 

the Office of the Chancellor, meant that each school now had to press directly for its own 

interests in the political trenches of Trenton and Washington on a host of critical issues, not the 

least of which involved the securing of adequate budgetary resources.  One practical effect of 

this shift was the expansion of various campus-funded offices of government relations and, more 

significantly, the concurrent hiring of outside lobbyists – in effect, contracting for the payment of 

public money to private vendors in order to secure more public money.  In some instances, the 

Commission found that state college personnel were drawn into matters related to political 

campaign fundraising, a natural adjunct of the lobbying industry.  In others, the Commission 

found that weighty political considerations spilled into matters of college and university 

governance, particularly with regard to the appointments process for top institutional officers and 

members of Boards of Trustees.   

 
Lobbying 

 The Commission found that reliance by state colleges and universities on the paid 

services of outside lobbyists began to escalate during the period immediately after the system 

was deregulated in July 1994. Between 2001 and 2006, the five institutions whose operating 

practices were scrutinized during the course of this inquiry spent nearly $11 million on outside 
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consultants to lobby on their behalf within the halls of government, including $5.03 million for 

lobbying state officials and $5.96 million for such activity at the federal level.  

These outside lobbying expenditures are in addition to funds expended internally on full-

time campus offices and staff devoted to government relations efforts.  Three of the institutions 

examined by the Commission – Rowan University, Rutgers and UMDNJ – maintain such 

government relations offices.  Together, they spent more than $7.5 million for this purpose 

between 2001 and 2006, with Rutgers’ expenditure alone – a total of $3.7 million for the period 

– accounting for nearly half that sum.   

In addition, New Jersey’s nine senior state colleges and universities are required by law 

to be dues-paying members of the New Jersey Association of State Colleges and Universities, 

created in 1985 as a non-partisan organization explicitly charged with a mission to “make 

recommendations to the Governor, Legislature, Commission on Higher Education and 

President’s Council regarding the coordination of the member institutions on matters of interest 

and concern.” 

 Like other special interests, public institutions of higher education retain lobbyists to gain 

direct access to those in positions of political power; to impact the legislative, regulatory and 

budgetary process; and to open governmental doors otherwise perceived to be closed to them. 

Officials on both sides of this trade in influence readily appreciate the fundamental motivation 

for its proliferation.  In a written pitch to secure business at one of New Jersey’s state colleges, a 

lobbying firm stated, “As with any growing and dynamic organization, your ability to work 

cooperatively with government can often be the difference between success and failure.  A top-

notch government affairs team is no longer a luxury but a necessity.”  One high-ranking 

university executive told Commission staff in an interview that the need for governmental affairs 
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agents is nothing less than mandatory because “someone has to make the connection, whether in-

house or outside.”  Another stated that the institution which employs him targets for selection 

those lobbyists with a demonstrated track record of gaining access to key members of state 

Senate and Assembly committees.  According to a federal grand jury indictment handed up in 

March 2007, UMDNJ actually placed a prominent sitting member of the state Legislature on its 

payroll to gain advantage in the political arena. That legislator, state Sen. Wayne Bryant (D-

Camden), then-chairman of the Senate Budget and Appropriations Committee, allegedly was 

paid a starting salary of $35,000 a year to use his official position to advocate on behalf of 

UMDNJ’s School of Osteopathic Medicine (SOM) with state officials and legislators and to 

provide official assistance in obtaining state funds for SOM, according to the indictment. 

Typically, lobbyists have been treated as professional-service consultants, a designation 

that can enable their hiring and retention without competitive bidding.  UMDNJ, for example, 

justified the use of blanket bid waivers for lobbyists based upon the notion that their work would 

involve the “often emergent nature of the activities attendant to the creation of legislation and 

administrative regulations” and that “the need for advocacy services is unpredictable and not 

susceptible to bidding.”  According to findings of the federal monitor’s investigation, UMDNJ’s 

government affairs department routinely entered into contractual agreements with politically-

connected lobbyists without following the university’s basic procurement policies.  

 The Commission also found that contracts with lobbyists frequently have been negotiated 

unilaterally by administrative personnel and often do not receive explicit approval by 

institutional boards of trustees.  An examination of records subpoenaed from both lobbying firms 

and the institutions which hired them also revealed written agreements that were vague as to 

actual work requirements and/or the periodic submission of benchmarks to confirm that work 
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was actually performed.  Billing records were similarly vague, in many cases essentially blank 

invoices merely indicating the lump-sum amount of a monthly retainer – sometimes as much as 

$15,000 – with no delineation or explanation of services rendered. 

 A review of records obtained by the Commission also revealed instances in which 

lobbyists and public relations consultants participated in damage-control activity amid the 

publicity explosion that attended various investigative disclosures involving UMDNJ and other 

matters during the spring of 2005.  In one such instance, an executive with the firm of Winning 

Strategies Public Relations, hired by UMDNJ at a fee of $8,750 a month to provide “marketing 

and strategic analysis services,” suggested a course of action in the wake of criticism publicly 

vocalized by then-Assemblywoman Loretta Weinberg (D-Bergen) with regard to reports in the 

The Record of Hackensack newspaper about alleged abuses at UMDNJ and actions by John J. 

Petillo, then the university’s president.  In an e-mail dated April 1, 2005, Winning Strategies 

executive Fred Hillmann wrote: 

This is not a good outcome with loretta. She bears grudges for a long, long time; 
rarely forgives and never forgets. In her present political situation, she obviously 
sided with [the] record [newspaper] over umdnj/petillo. And, none of her 
legislative colleagues have criticized her stand. In fact, I’ve heard several gave 
her encouragement.  
 
Special effort should be made to woo her; whatever it takes . . . humility, 
swallowing pride, kissing the ring, lunch with john at savoy to air it out. She’s too 
important to umdnj’s future in trenton to be left out there angry and unattended.  
 
Also . . . her questioning of umdnj’s recent ‘spending patterns’ speaks to the need 
to get knight [identity unknown] on board quickly. 
 
[A]s far as pat alex [a reporter for the Record] is concerned . . . mike, you and 
susan really pegged her right. That line about the lincoln navigator tells where 
she’s coming from. Wouldn’t let her near john [Petillo] for long time, at least until 
after state budget is resolved july 1. Last thing we need is article about john’s 
regal lifestyle, plush accommodations while legislators are struggling with state 
budget. 
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In another e-mail dated April 27, 2005, Hillmann suggested a strategy designed to minimize 

media scrutiny of the cost and nature of no-bid consulting contracts awarded by the UMDNJ. 

Hillmann wrote: 

Michael . . .courtenay and I will be on a 3 p.m. call.  
 

Below is draft generic response to josh’s [apparent reference to Star-Ledger 
reporter Josh Margolin] questions on pr, govt and legal consultants. We 
referenced lack of internal ‘expertise’ instead of resources, because we felt latter 
could open door to criticism of big salaries. 

 

 Documents obtained by the Commission also show that during the media uproar over 

events at UMDNJ, officials at other institutions became concerned about the lack of documented 

work by lobbyists.  In at least one instance, top institutional personnel sought an accounting of 

work after the fact.  

 At Ramapo College, pursuing a strategy that is entirely proper under existing law and 

regulation, officials turned to their outside lobbying firm, the MWW Group, for assistance in 

assembling records sought via subpoena in connection with this investigation.  In an e-mail to 

MWW executive Robert Sommer dated June 15, 2005, Cathy Davey, Ramapo’s vice president 

for institutional development, wrote: 

I may need to reach out for help to your office tomorrow. The SCI has now 
requested the last five years (2000-2005) of our contract, all monthly bills and 
time sheet logs of everything you did for us and the result. . . . For now we intend 
to just send your monthly bill and the attachment – I’m hoping that will be 
enough. If I can’t locate something, is there someone I can reach out to on your 
staff. . . . I think I should have it all, but just in case it would be nice to have 
someone know I may need some quick help! . . . Also, I assume you know we got a 
new trustee nominated – not any we talked about. . . .14 
 

Later that same day, Sommer replied: 
 

                                                 
14 According to sworn testimony and records examined by the Commission, Ramapo paid MWW Group the 
following amounts between fiscal years 2001 and 2006: FY2001, $62,652; FY2002, $113,090; FY2003, $156,974; 
FY2004, $125,690; FY2005, $135,167; FY2006, $104,760. 
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  Ok. We will be ready. 
 
Two weeks later, on the afternoon of June 28, 2005, Kevin Frechette, an MWW associate, sent 

Sommer the following e-mail: 

Just an FYI. Cathy Davey and Ellen Senese at Ramapo College could not 
say enough about the help they received from Seth Rosenstein [an MWW 
executive] in pulling together the necessary documentation for state investigators. 
They wanted you to know how helpful he was, and how much they appreciated it. 

 

 Records examined by the Commission also evidence assiduous efforts by lobbyists to 

recruit officials of at least two institutions of public higher education – Ramapo College and 

UMDNJ – as active participants in political campaign fundraising – again, a practice that is 

perfectly legal under existing law and regulation.  

 In a “strategy memo” dated January 15, 2004 to senior Ramapo officials, MWW 

executives outlined a series of “steps MWW will take to advance Ramapo College and better 

position it for success in the coming years.” In addition to scheduling meetings with state 

legislators, including “key members of the state legislative Appropriations Committees,” the 

MWW team said the firm “would also be pleased to assist Ramapo in establishing its political 

fundraising efforts at both the state and federal levels.” Subsequent e-mail traffic included direct 

solicitation by MWW of campaign contributions. 

 In a March 23, 2004 e-mail on the subject of an event designated “Senator Lautenberg 

Invite Round II”, portions of which were redacted prior to submission to the SCI, MWW Vice 

President Jon Alexander told colleagues at the firm,  

We need your help in turning folks out for this fundraiser we are doing for 
[redacted] on 4/19 (lunch). I realize that many of these folks may be scared away 
by the asking price, so if you could follow up with them, and let them know we 
would be happy to work with their budget – whatever that may be. Please let me 
know the client you are responsible for and forward this invite to the following:…   
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The substance of the remainder of this e-mail is redacted with the exception of the 

statement, “DC office will send to: Ramapo.”  In a follow-up e-mail on the same subject dated 

March 31, 2004, Alexander queries Robert Sommer, “how do you want to work it for cathy 

davey? ask for $250?”  Twenty minutes later, Sommer replied: “ask 1k from cathy.” 

 In a series of e-mails among MWW executives the morning of April 15, 2004 on the 

subject “Monday luncheon,” there is discussion of the possible “bundling” of contributions, a 

common practice: 

 
Alexander to Sommer et al.: Here’s who I have coming: Cathy Davey, Ramapo  
                                              maybe. 

 
Sommer to Alexander: wha[t] is Kathy (sic) davey telling you – she has to give 

 
  Alexander to Sommer: yes . . . thanks 

kathy (sic) balked at $500 according to [redacted]. . . i told 
cathy to bundle a couple of $250s. 

 
Sommer to Alexander: speak to Kathy (sic) directly, bundle 5 1’s in (sic) needed 

 

A review of records obtained from UMDNJ revealed that a firm retained by the 

university for the purposes of lobbying at the federal level, JordenBurt, picked up the tab for the 

attendance by two top officials of University Hospital, a UMDNJ affiliate, at a political 

fundraising event for then-U.S. Rep. Robert Menendez.15  In a late March 2000 memorandum, 

Evelyn Moore, then-manager of federal relations for UMDNJ, told the two officials that John 

Ekarius, the university’s then-vice president for governmental affairs, had asked JordenBurt 

lobbyist Marilyn Thompson “to cover the cost of two tickets ($500 each) to Rep. Menendez’ 

Third Annual Evening at the Races fundraiser . . . . Ms. Thompson will do this for us,” Moore 

wrote. “Mr. Ekarius would like you to represent UMDNJ at this event.”  A separate memo from 
                                                 
15 Records obtained by the Commission show that UMDNJ paid JordenBurt more than $1 million in fees and 
expenses between FY2001 and FY2006. 
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Thompson makes reference to a JordenBurt check for $1,000 to cover the cost. Thompson stated 

that this check, along with another JordenBurt check for $1,000 on behalf of then-Mayor Sharpe 

James, would be submitted by James to the Menendez campaign. On the afternoon of the 

scheduled fundraiser, UMDNJ’s Evelyn Moore sent the following e-mail to one of the University 

Hospital attendees: 

. . . Marilyn Thompson called and just wanted to make sure you are aware 
of the sensitivities of the money raised to cover 2 tickets for UMDNJ at this event. 
As you know, Marilyn covered the cost of our 2 tickets – she also covered 2 tickets 
for Mayor Sharpe James. The mayor is presenting the checks to Menendez and 
will say that the checks are from Newark and UMDNJ. And, that is correct. 
Reason for telling you this is we do not want to give the impression that UHS 
[University Hospital System] paid for these tickets (you are sitting at their table 
and your tickets were sent by Menendez office to UHS). I know this is all a “big 
political game” but Marilyn knows how it is played. 

 

 In May 2001, an official of UMDNJ’s Office of Government Relations sent a facsimile 

transmission querying whether JordenBurt’s Marilyn Thompson could purchase two tickets at 

$65 apiece to a fundraising luncheon for U.S. Rep. Donald Payne.  Attached to this fax in 

records submitted to the Commission by UMDNJ were several other documents, including a 

personal check from Thompson for $130 to “Donald Payne for Congress” and copies of two 

ticket stubs for the event, one of which bears the typewritten name, title, address and telephone 

number of UMDNJ’s John Ekarius.  It is noteworthy in connection with this event that, initially, 

an effort appears to have been made at UMDNJ to have the university cover the cost out of its 

own budget.  A request dated May 31, 2001 and submitted to the university’s accounts payable 

unit sought a check for $130 and clearly spelled out that it was for the Payne fundraiser. 

Handwriting scrawled across the check request, however, states, “We are not allowed to do this.” 

 The Commission, however, found evidence of direct political contributions by UMDNJ 

over the years.  Analysis of the university’s internal accounting records revealed that for the 
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period May 1999 through May 2004, UMDNJ donated a total of nearly $92,000 to candidates 

and committees associated with both major political parties, primarily at the state and local 

levels.  Individual donations ranged from a low of less than $100 to as much as $6,250.  In most 

instances, the funding source was a UMDNJ internal budget account entitled “Community 

Events – Entertainment and Meal Functions.”16 

 
 

Politics and Governance 

 In recent years, politics and political players, including lobbyists, have become 

increasingly involved in the appointment of public college and university Boards of Trustees, 

and, by extension, in the administration of the institutions.  Indeed, the level of activity in this 

regard stands in stark contrast to the lack of scrutiny paid by state officials to actual operations 

and governance.  For example, while there have been episodes in recent years where political 

pressure has been applied from Trenton with regard to the make-up of college governing Boards, 

no steps were taken to trigger the necessary statutory provisions that would have authorized the 

state Commission on Higher Education to investigate any reports or evidence of waste and 

abuse, particularly that which flourished at UMDNJ. 

 Prior to decentralization of the system in the mid-1990s, the state Department of Higher 

Education took an active role in screening and selecting qualified candidates to fill vacancies on 

state college and university Boards. Candidates were interviewed by a special committee 

established by the Board of Higher Education, and a list of those judged to be most qualified was 

submitted to the Governor, who would then make the final selection. For the State’s three 

research institutions – Rutgers University, the University of Medicine and Dentistry of New 

                                                 
16 In May 2005, UMDNJ’s governing Board voted to prohibit political contributions by the university. 
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Jersey and New Jersey Institute of Technology – the Governor’s choice required the advice and 

consent of the state Senate. 

 Under the current statutory scheme, state colleges and universities may recommend 

prospective Trustees, but the Governor may select from as wide a pool of candidates or 

applicants as he or she deems appropriate without pre-screening from any oversight authority.  A 

review by the Commission of documents related to an assortment of such gubernatorial 

appointments over the past decade revealed no evidence that candidates or their qualifications 

were evaluated by any outside entity, including the current Commission on Higher Education, no 

evidence of any formal or professional background checks and no evidence that they were 

interviewed.  The only ubiquitous documents contained in the files of prospective appointees 

were their resumes. The law now also requires Senate confirmation of nominees to the Boards of 

the nine state colleges and universities, as well as those candidates for seats on the governing 

Boards of three research institutions. 

 Events and circumstances involving The College of New Jersey and Ramapo College, in 

particular, illustrate the problematic spillover of politics and political considerations into the 

governance of higher education in New Jersey. 

 
• • • 

 
 Thomas A. Bracken was appointed to the Board of Trustees of The College of New 

Jersey in the late 1990s for a term to expire in 2002.  According to Bracken’s sworn testimony 

before the Commission, he received a call from then-Gov. James E. McGreevey after the 

expiration of his (Bracken’s) term and was asked if he would be interested in being reappointed 
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to the Board.  Bracken testified that he indicated he was interested and that the Governor told 

him the reappointment would be forthcoming. 

 Bracken testified that approximately three weeks after this conversation, he received a 

call from the Governor’s Office advising him that the decision to reappoint him had been 

rescinded.  He testified that the reason given to him was that he had criticized the 

administration’s approach to the New Jersey business community concerning taxes.  

 
• • • 

 
 Through the 1990s, the Ramapo Board of Trustees interviewed candidates for the 

purpose of either reappointment or the filling of vacant seats and then made a recommendation to 

the Governor’s Office.  According to present and former Trustees who testified before the 

Commission under oath, the Board saw this approach as a way to determine a prospective 

Trustee’s commitment to service and whether he/she would be a good fit for the unique needs of 

the institution.  Indeed, many of the incumbent Trustees had had a prior relationship or 

experience with Ramapo and/or its foundation. Historically, sitting Board members in many 

instances were asked to serve at least two terms.  During the first term, a new Trustee would be 

placed in a committee role designed to allow him/her to become familiar with key issues 

confronting the Board and the institution as a whole.  In the second term, the now-seasoned 

Trustee would move into a leadership role vacated by a colleague who had served at least two 

terms.  Several former Board members characterized this system as effective in ensuring 

continuity and proper governance.   

 After the 2001 gubernatorial election and with the advent of the administration of Gov. 

McGreevey, however, the Trustee selection process underwent dramatic change. Without 
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explanation, several first-term Trustees were not reappointed.  One striking example of this 

involved a Board member who had donated at least 1,000 hours of service to the institution both 

as a Trustee and in other capacities. Also, although the Board continued its practice of 

interviewing and vetting Trustee candidates, their nominee submissions began consistently to fall 

on deaf ears in Trenton. By 2004, the Governor had made four appointments to the Ramapo 

Board.  At one point, a sitting member tendered his resignation, complaining publicly that the 

Board was being politicized and losing its independence. According to the minutes of an April 

2004 executive session, the Board, in a bid to accommodate the incumbent first-term Trustees 

that were to be replaced, sought to amend its bylaws to increase the size of the Board. The effort 

failed.   

Concurrent with the turmoil over appointments, the Board was approaching the end of an 

exhaustive nationwide effort to recruit a new university president.  By November 2004, an 18-

member presidential search committee, assisted by an outside consultant who had previously 

served as Ramapo’s chief executive, had narrowed a list of approximately 80 candidates and was 

conducting interviews in an effort to establish a field of five or six finalists.  Around this time, 

however, a push was under way to position a prominent Trenton legislator with experience in 

education, then-state Sen. Joseph Doria (D-Hudson) for the post.  It was widely known in 

Trenton media and political circles that Sen. Doria, who had served for nearly three decades as 

an administrator and adjunct professor of St. Peter’s College in Jersey City, enjoyed the 

aggressive backing of prominent figures in government and politics. Gail Brady, chair of the 

Ramapo Board, told the Commission in sworn testimony that she was contacted by the 

Governor’s Office and told that the presidential search committee was illegally constituted.  The 

panel’s chair was a trustee whose term had expired and who was serving as a holdover – and 
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thus, technically ineligible to head the panel. This individual was quickly replaced in 

conformance with the rules, however, and a decision was made to invite Sen. Doria for an 

interview even though he had yet to file a formal application for the presidency and had not been 

part of the process leading to the selection of semi-finalists. 

Ultimately, Sen. Doria did not make the cut, and one final effort to derail the search 

collapsed in December 2004 when the Board of Trustees, meeting in open session, defeated an 

attempt to have the process suspended. A resolution to do so failed when the Board’s student 

representative cast a tie-breaking vote against it.  On July 1, 2005, the Board appointed one of 

the other finalists, Dr. Peter P. Mercer, as president.  He continues to serve in that position. 

The controversy, however, prompted one member of the Ramapo Board, Jeffrey A. 

Shepard, to resign after five years’ service. Shepard testified, 

The state’s interference in the appointment of trustees and also the attempt 
to basically install a political appointment as president certainly left a very bad 
taste in my mouth, which really was the primary reason for my resignation. And 
the way people were treated in the process really was, to me, a travesty. And, 
again, for the record, the trustees devote hundreds and, in some cases, thousands 
of hours of their time to the college, also their personal funds in support of the 
college, and to have happened what happened . . . was absolutely wrong. And, 
you know, I have basically pulled out of all support of the colleges because of that 
in New Jersey . . . 

 
• • • 

 
 Events and circumstances involving the Ramapo Board also illustrate how the public 

higher education system’s Board-of-Trustee appointments process is open to political 

gamesmanship at the legislative level. 

 As referenced in the preceding section of this report, Ramapo College has had a 

longstanding contractual relationship with the MWW Group, a lobbying and public relations 

firm it hired in 1994 to provide “targeted public relations and government affairs services with 
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the goal of building productive relationship with New Jersey corporate leaders and legislators.  

These relationships would be expected to yield additional funding for Ramapo in the form of 

contributions, grants and state appropriations.”  Records obtained by the Commission show that 

MWW’s activities, for which it was paid approximately $10,000 a month, included shepherding 

prospective Ramapo Board candidates through the appointments process. In this context, the 

college relied from time to time on MWW’s political connections to help navigate candidates 

through “senatorial courtesy,” an informal rule that enables members of the New Jersey Senate 

to unilaterally block any state appointment involving an individual who resides in his/her 

legislative district. 

 For example, in September 2002, MWW executive Kevin Frechette authored a 

memorandum to state Sen. Byron D. Baer (D-Bergen) on behalf of two Ramapo Board 

candidates whose nominations were pending before the Senate Judiciary Committee. “. . .[I]t is 

my understanding that you have voiced some concern about one, or both, of these 

appointments,” Frechette wrote, adding that “Ramapo is extremely desirous of securing these 

appointments.” 

 On another occasion, in May 2000, Ramapo President Robert A. Scott, e-mailed Robert 

A. Sommer, MWW executive vice president and director of public affairs, expressing concern 

about Board candidates becoming snagged in an apparent political dispute between two Bergen 

County Republican senators, Gerald Cardinale and Henry McNamara. “We need to strategize 

about the problems . . .,” Scott stated.  In a subsequent letter to Ramapo officials, Sommer’s 

colleague Kevin Frechette wrote, “Per your conversation with Bob Sommer, below is a listing of 

friends of Senator Cardinale from his hometown of Demarest.  Hopefully, they can help with the 

college’s trustee situation.” 
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INTERNAL OVERSIGHT DEFICIENCIES 
 
 
 Under New Jersey law, state college and university governing Boards possess sweeping 

authority over essential matters concerning the administration of their respective institutions.   

The various governing Boards are also responsible for ensuring proper and consistent internal 

accountability, transparency and oversight.  During the course of this inquiry, the Commission 

found select instances in which the fulfillment of those responsibilities was brought into 

question. 

 
Personnel Compensation Packages 
 
It is common and accepted practice within the realm of higher education for 

administrators and other personnel to be provided with adjuncts to regular compensation, 

including bonuses, severance-pay arrangements and other financial benefits. The Commission, 

however, found inconsistencies and questionable transparency with regard to the processes 

utilized by various institutions to award such benefits.  In some instances, funds were expended 

for such purposes based upon institutional policies and/or contracts approved by the various 

Boards of Trustees.  In others, the Commission could find no evidence of any uniform written 

standards, guidelines or involvement by governing Boards in the decision to award such 

incentives, raising concerns over the extent of proper and adequate oversight and public 

disclosure. 

• • • 

 
As with other troubling issues involving governance of higher education in New Jersey, 

UMDNJ has blazed the most egregious trail in matters of questionable personnel compensation.  
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Over the past 18 months, various inquiries, media reports and examinations of the school’s own 

documents have revealed that UMDNJ spent approximately $3 million during 2004 alone on 

bonuses paid to 196 administrators and managers.  More recently, the institution has taken 

significant steps to reform its practices and control excessive spending in this regard.17   

The university for many years also maintained a severance policy that delivered lucrative 

benefits to select senior officials who left the university’s employ at their own volition or when 

terminated. These separation-of-employment packages, tantamount to private-sector “golden 

parachutes,” provided up to two years’ salary, plus, in some instances, health and pension 

benefits, cars, free use of university office space and clerical help, cellular phones, computers 

and expense-paid executive job-search assistance.18 

The Commission found examples of similar – though far less expansive and generous –  

severance arrangements at Rowan and Rutgers universities.  

 Rowan maintains a unique policy under which management personnel with five or more 

years of service receive one year advance notice of expiration of employment without cause. 

Those with less than five years of service receive six months’ notice of expiration of 

employment. The Commission found that although this policy is based upon a resolution 

approved by the Board of Trustees, it has evolved, in practice, into something quite different. 

The university’s president has used it to craft separation-of-employment compensation packages 

                                                 
17 The UMDNJ Board of Trustees suspended the university’s incentive compensation program in FY2006. However, 
funding for personnel merit raises was included in the FY2007 budget. These merits increments are associated with 
approximately 1,255 non-union employees and exclude 38 senior management positions. 
18In a resolution adopted on July 25, 2006, the UMDNJ Board revised, but did not eliminate, the university’s 
employee severance policy. Incumbent management is no longer eligible for severance compensation, and its 
provision is restricted to situations in which recruitment of prospective university executives is contingent upon the 
competitive offer of such plans. If offered, and employment is conditionally accepted, the president must submit a 
recommendation with explanation to the Board’s Compensation Committee, which can approve, reject or modify the 
offer. The full Board will then consider the matter. If granted, severance payments will not exceed the value of one 
year’s salary. Employees with more than three years’ service are not eligible. Severance payments will cease upon 
the separated employee obtaining new employment. Severance will be withheld under circumstances in which an 
employee is separated under certain circumstances, including improper conduct.  

 66



for employees who leave Rowan’s employ prior to the effective date of their employment 

termination.  In essence, it has become the basis for an informal, discretionary severance policy 

with no established board oversight procedures.  Examples are as follows: 

• In June 2001, a university vice president received $59,166 as a payout for leaving 

the institution’s employ under an early-separation incentive. 

• In May 2005, that individual’s successor as vice president was awarded one 

year’s salary of $170,075 plus a lump-sum payout for unused sick and vacation 

leave in exchange for his departure.  Disbursal of the money was structured such 

that the recipient would not have to pay taxes on the full amount during a single 

calendar year. 

• In March 2006, the university agreed to provide an administrator with a lump-sum 

payment – $48,204 – equal to one-half of his annual base salary of $96,408 based 

upon his decision to leave prior to the designated date of his separation.   

 
Although university officials maintain that the Board of Trustees is routinely advised of 

the terms of separation-of-employment agreements, there is no requirement that such discussions 

be memorialized in writing or that the Board cast a formal vote to approve them.  

In another matter, in July 2004, then-Rowan provost Helen Giles-Gee was placed on 

administrative leave at her then-current salary of $162,000 a year until the beginning of the 

spring semester of 2005, at which time she returned to the university as a member of the faculty.   

 Rowan maintains no distinct policy or procedure for granting sabbaticals to 

administrative personnel.  

 President Donald J. Farish asserted in a sworn statement to the Commission that it is 

common practice, both nationally and at Rowan, for academic administrators who hold 
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appointment as tenured professors to be awarded sabbaticals before returning to the classroom.  

He further stated that due to Giles-Gee’s years of service, she was entitled to a sabbatical and 

severance in 2004.  According to Dr. Farish, these types of sabbaticals are different from those 

awarded faculty insofar as they do not move through the usual university committees, but rather 

are granted directly by Rowan’s governing Board. 

 Dr. Farish provided a copy of a Board resolution by which Giles-Gee was appointed to a 

teaching position in the university’s department of secondary education/foundations of 

education. However, a review by Commission staff of Board agendas, resolutions and meeting 

minutes for 2003, 2004 and 2005 revealed no evidence that the Board approved Giles-Gee’s 

sabbatical.  The only Board meetings in which sabbatical leaves were on the agenda during that 

time period were held June 18, 2003, June 16, 2004 and April 27, 2005. Giles-Gee’s name was 

not listed for sabbaticals considered at any of those meetings. The only occasion in which Giles-

Gee’s name appeared in a resolution during the aforementioned time period was at a Board 

meeting on September 14, 2005 when her resignation from the department of secondary 

education/foundations, effective June 30, 2005, was listed under resignations in Resolution # 2 

concerning personnel actions accepted and approved by the Board.  

 
• • • 

 
 
 At Rutgers University, a severance package for one ranking administrator revealed a 

personnel and payroll co-mingling between the university and the Rutgers University 

Foundation, a nonprofit fundraising corporation.19 

 In July 1997, Michael W. Carroll was appointed executive director of the Rutgers 

University Foundation and vice president of development and alumni affairs for the university. 
                                                 
19 26 U.S.C. §501(c)(3) 
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According to payroll records, Carroll was an employee of the foundation, but his salary – 

$147,000 at the time of his hiring – and benefits were paid out of the university’s regular 

taxpayer-supported operating budget.  He resigned from the foundation effective July 31, 2004.  

In a letter from university President Richard L. McCormick dated July 26, 2004 “to formalize the 

terms of your transition,” Carroll was informed that the university would provide him with a 

salary of $210,000 and benefits at the current level through June 2005. “. . . [T]here will be no 

expectation on my part,” Dr. McCormick wrote, “that you will render any professional services 

to Rutgers University or to the Rutgers University Foundation.” The separation agreement 

included a $15,000 lump-sum payment for unused accumulated sick leave and $44,011 for 

unused accumulated vacation leave. Dr. McCormick’s letter also stated that Carroll would 

qualify for a $25,000 bonus payable in January 2005 “by prior agreement with [former 

university] President Francis L. Lawrence and Chair of the [Foundation] Board of Overseers, 

Kevin Collins . . .” The letter’s sole caveat was that if Carroll were to obtain another job during 

the severance year, Rutgers would “pay the difference between your current salary of $210,000 

and the salary of your new position if it is less.” Ultimately, the university paid Carroll $30,000 

pursuant to this provision. 

 Based upon materials provided by Rutgers, it could not be determined whether, or to 

what extent, the terms and circumstances of Carroll’s separation agreement were brought before 

the university’s governing Board for consideration and approval. According to a letter received 

by the Commission from Michael Quinlan, the university’s associate vice president for business 

services, “executive compensation was not discussed at open sessions of the Board of Governors 

meetings and it was standard practice in the past to not keep minutes of the meetings of the 

Executive Compensation Committee of the Board.” 
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 In another personnel matter involving the Rutgers Foundation and the university, the 

Commission found that beginning in July 2000, Foundation funds were disbursed in a series of 

payments to boost the compensation of then-President Francis L. Lawrence.  Between July 2000 

and October 2002, when he stepped down, Dr. Lawrence received a total of more than $165,114 

in ten separate installments from the Foundation over and above his university salary of 

$225,000.  Some of the individual payments were as high as $37,500. 

 
• • • 

 
The Commission also found that a senior administrator hired by Rutgers under 

questionable circumstances received a separation-of-employment package that allowed her to 

remain on the university’s payroll for six months with special benefits.  In April 2006, Karen 

Kavanagh left the position of executive vice president for administrative affairs, which she had 

held for more than three years at an annual salary of $240,000.20  Under the separation 

agreement – for which there is no record of discussion and/or approval by the university’s 

governing Board – she was placed in the position of executive advisor to senior management and 

remained on the payroll at a salary of $200,000, collecting more than $115,000 of that amount 

through September of 2006.  In addition to salary during this period, Kavanagh received $75,000 

in deferred compensation, plus interest.  The university also agreed to pay $9,000 to a private 

outplacement firm to assist her in finding other employment.  In October 2006, Kavanagh left the 

university for the private sector.  

                                                

 

 

 
20 The circumstances of Kavanagh’s employment by Rutgers are examined in detail at pp. 31-41 of this report. 
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Favored Treatment  

In March 2005, administrators at New Jersey Institute of Technology approved an 

unusual arrangement that, in effect, put a foreign national on the institution’s payroll, with health 

benefits, even though her visa had expired and she was no longer eligible for employment under 

U.S. immigration law.21  Further, in order to give an appearance of legitimacy to the more than 

$30,000 paid to this individual during the period in question, disbursement was made in three 

separate payments disguised in the university’s budgetary accounts as loans.  In sworn 

testimony, a senior NJIT official acknowledged that these “loans,” or “promissory notes” as they 

were formally characterized, were actually cash advances against possible future salary.  The 

Commission found no evidence in the documentation concerning these transactions to establish 

that there was ever any intent for the disbursements to be repaid, and, indeed, they never were. 

The Commission also determined that there was no mechanism in place to ensure that the 

substance of these transactions, although examined and questioned by NJIT’s internal auditor, 

were brought to the attention of the university’s Board of Trustees, and indeed they were not. 

 The individual, Pavlina Klimova, a citizen of the Czech Republic, was employed as head 

coach of NJIT’s volleyball team at a salary of $35,275 beginning in September 2003. According 

to her letter of appointment to this position, Klimova’s employment was “necessarily contingent 

upon [her] furnishing documents as specified in the Immigration Reform and Control Act of 

1986 as amended, authorizing [her] to work in the United States.”  That authorization took the 

form of credentials granting her a student visa valid through August 30, 2004. After that date, 

NJIT had no legal alternative but to terminate her from employment because she no longer held 

legal immigration status to remain in this country. 

                                                 
21 8 U.S.C. §1324(a)(1)(A)(2).  
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 The university’s athletic department, however, allowed her to stay on in the capacity of 

volunteer coach.  In March 2005, Klimova requested a salary advance to assist in paying for 

living expenses. In response, NJIT officials set in motion a process that, cumulatively, led to the 

payment of $30,500 to her, disbursed under the guise of loans, or promissory notes.  William 

Garcia, the university’s controller and assistant vice president for finance, told the Commission 

in sworn testimony that “. . . the thought always was that Ms. Klimova was going to get her work 

visa, then be put on the payroll, and given a paycheck in sufficient amount to pay this back.”  

According to Garcia, “Ms. Klimova did work for her money . . . . She was not given loans for 

which she did not work.  She was literally given salary advances.” 

The first promissory note was executed on March 3, 2005, the same day a university 

check made out to Klimova for $11,000 was processed.  Garcia testified that the transaction 

initially was posted to the salary advance account.  In fact, the transaction was treated as a loan 

and not a salary advance.  In May, it was reclassified.  At Garcia’s behest, the transaction 

became a “miscellaneous receivable.”  Then, in July, it was placed into a ledger category called 

“allowance for doubtful accounts,” essentially a repository for potentially uncollectible accounts 

receivable. 

Later that month, the university entered into a second payment arrangement with 

Klimova. The note, dated July 20, 2005, authorized a $6,500 check. In this instance, the 

transaction was posted simultaneously to both the university’s salary advance account and the 

allowance for doubtful accounts. 

The final payment to Klimova, $13,000, was executed on December 14, 2005. Garcia 

testified that he discussed this payment with Henry Mauermeyer, the university’s senior vice 

president for administration/treasurer, in the presence of the NJIT President Robert Altenkirch 
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and expressed concern about the arrangement’s propriety.  According to Garcia, both 

Mauermeyer and Dr. Altenkirch agreed that the university’s relationship with Klimova needed to 

be resolved and that this would be the final payment to her.  

Meanwhile, the payments came to the attention of NJIT’s internal auditor, Alice Blount-

Fenney, during a routine audit.  Blount-Fenney, who at the time doubled as the university’s 

ethics liaison officer, examined the transactions in some detail and, in a report to Mauermeyer 

and Garcia dated December 22, 2005, raised a number of substantive concerns.  She found that 

none of the checks was subjected to withholding for tax purposes and warned that the university 

was at risk of violating the federal immigration laws.  She also noted that Klimova continued to 

receive health benefits at NJIT’s expense for five months beyond her termination date, in 

violation of university policy.  Blount-Fenney told the Commission in sworn testimony that her 

concern extended to the fact that collection of the purported loans could never have been 

enforced because, as written, the package lacked a number of fundamental elements, such as 

interest provisions and a repayment schedule.  

The Commission could find no evidence that any information related to the Klimova 

transactions was brought to the attention of the university’s Board of Trustees.  Although the 

existence of Blount-Fenney’s report was made known to the Board’s audit committee, its 

substance was not presented.  Mauermeyer told the Commission in sworn testimony that he “. . . 

never considered it an issue that needed, necessarily, to be brought to the board’s attention given 

the amounts, the time . . .”  
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 Collapse of a University Institute  

In October 2006, a management training and research unit associated with Rowan 

University was shuttered amid cumulative financial losses of more than $1 million over a three-

year period beginning in 2003. This entity, known as the Rowan Management Institute, had been 

established in the mid-1970s as a nonprofit university affiliate designed to provide local 

businesses with a personnel training resource. In 1992, it became part of the university’s business 

school, structured as a self-supporting enterprise with an official mission to “establish and 

maintain outreach initiatives.”   

Until its demise, the Institute for all practical purposes existed within a gray area of 

university governance.  For example, although the Board did not provide regular oversight, it did 

take action from time to time on selective matters affecting the Institute’s operations, such as 

granting blanket approval of contracts for supplies and consultants utilized by the Institute.  

Meanwhile, an advisory panel attached to the Institute met twice a year to review budget and 

management summaries but did not report to the Board of Trustees.  As to the issue of oversight 

by Rowan administrators, that responsibility rested several layers below the president, who failed 

to receive accurate and timely information about ongoing problems at the Institute. 

The Commission found that during the period 2003 to 2005 alone, the Institute suffered 

mounting financial losses of more than $663,000.  By the end of Fiscal Year 2005, its reserves 

completely drained, the Institute piled up a deficit of approximately $76,000, which the 

university covered through its regular operating accounts.  Prior to its closure in 2006, the deficit 

grew by an additional $339,000 and, again, Rowan stepped forward to absorb the loss for a total 

cost to the university’s taxpayer-supported budget of $415,000. 
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The Commission determined that throughout most of the period leading up to the 

Institute’s collapse, the university’s president and Board of Trustees were unaware of the 

developing financial crisis – even after a 2003 examination by Rowan’s internal auditor that 

raised questions about the accuracy and completeness of expense reimbursement forms filed by 

various Institute consultants.  Not until the summer of 2005 did the full magnitude of the 

problems begin to come to the attention of the university’s governing Board and top 

administrators.  Their concerns were triggered when Barry Kramer, the Institute’s executive 

director, sought a $76,000 appropriation from the university with no supporting documentation. 

When a member of the Board raised questions, Kramer revised the request to $36,000 but again 

without satisfactory explanation.  At that point, Rowan’s internal auditor was directed to conduct 

a comprehensive audit and found that the Institute was poorly managed and hemorrhaging 

substantial sums of money.  The auditor also repeated his earlier findings of weaknesses and 

gaps in the expense reimbursement system for consultants.  In November 2005, with the 

financial losses mounting, Kramer was given notice of termination of employment under 

Rowan’s policy.  On July 5, 2006, he died of a self-inflicted gunshot wound.  

The Commission confirmed the findings of Rowan’s internal auditor with regard to the 

Institute’s consulting-contract deficiencies and found that spending by consultants, much of it 

questionable, exerted significant pressure on the Institute’s budget.  During 2005 alone, the 

Institute spent approximately $434,000 on consultants, whose ranks included a dozen Rowan 

University employees retained on a part-time basis plus approximately 21 outside independent 

contractors.  In one instance, a consultant was paid more than $500,000 over the five-year period 

between 2001 and 2005 even though there was no written contract between him and the Institute.  

His only requirement was to submit request-for-payment forms identifying the client and listing 
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the days and hours of instruction provided.  In a similar instance, another consultant was paid 

more than $250,000 over the same five year-year period with no written contract.  She was 

merely required to submit weekly request-for-payment forms delineating days worked and 

amounts due but no documentation of work performed – in her case, primarily the writing of 

grant proposals.  The Commission also found: 

• The Institute paid approximately $6,000 in 2004 for travel, lodging 

and related expenses incurred by Kramer and an outside consultant for 

attendance at a training conference in Las Vegas. Although the 

conference duration was two days, records show Kramer and his 

traveling companion spent five days and four nights on this trip, 

departing October 18 and returning October 22.   

• Kramer authorized payment for numerous meals with staff and 

consultants. 

• Consultants were reimbursed for meals and meetings with other 

consultants. 

 
In the aftermath of the Management Institute’s collapse, Rowan’s president and senior 

staff have established a series of internal financial and administrative controls designed to 

provide enhanced oversight of similar entities affiliated with the university. 

 

 76



UNBRIDLED BORROWING  

New Jersey’s system of public higher education has grown dramatically over the past two 

decades, but that growth has not come without a price. The Commission examined the process 

by which state colleges and universities finance capital construction projects and found that they 

have accumulated some of the heaviest long-term debt loads of any public higher education 

system in the nation.  Taken as a whole, current bonded debt obligations carried by the State’s 

nine public colleges and universities and its three research institutions has nearly quadrupled to 

almost $2 billion since 1985 – merely a portion of the ultimate anticipated cost of paying off the 

principal and interest on more than $3.4 billion in bonds issued during that period. The fiscal 

exposure represented by these numbers has raised red flags on Wall Street and serious questions 

about future institutional credit ratings and overall fiscal viability.  Moreover, the Commission 

found that the continuing explosive growth in public college and university debt here is virtually 

unchecked by any meaningful state controls or oversight. 

 
• • • 

 
The primary vehicle for borrowing by public colleges and universities is the New Jersey 

Educational Facilities Authority (NJEFA), established in 1968 to serve essentially as a “conduit” 

for issuance of capital-construction bonds on the institutions’ behalf.  By law, the State’s nine 

“senior” state colleges and universities cannot incur debt on their own and are required to utilize 

the services of NJEFA.22  The three “research” institutions – Rutgers University, the University 

                                                 
22 Rowan University, Ramapo College, Kean University, Montclair State University, The College of New Jersey, 
New Jersey City University, Thomas Edison College, Richard Stockton College and William Paterson University.  
NJEFA also provides bond financing for the state’s private independent institutions of higher education. N.J.S.A 
18A:72A-27.2. 
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of Medicine and Dentistry of New Jersey (UMDNJ) and New Jersey Institute of Technology 

(NJIT) – have the option to go through NJEFA or borrow independently.23  In its role as the 

borrowing conduit, NJEFA sells bonds and then repays the principal with interest through 

payments collected from the schools.  In every instance, the bonds are backed by the credit of the 

schools themselves, and each is responsible for the full cost of debt service.24  

The Commission’s investigation revealed that the bonded indebtedness of New Jersey 

institutions of higher education has skyrocketed: 

• Total outstanding obligations for bonds issued by NJEFA on behalf of public 
state colleges and universities have jumped more than 375 percent over the past 
two decades. In 1985, the institutions owed nearly $380 million. By 2005, the 
total current payment obligation was pegged at $1.8 billion.25 

 
• Four institutions of public higher education in New Jersey were among the 15 

most leveraged of all colleges and universities, including private institutions, in 
the U.S. in 2004, as measured by total debt – Montclair State University, Rowan 
University, Ramapo College and the College of New Jersey.26  The level of 
accumulated debt at these four schools ranged from just over $150 million 
(Ramapo) to nearly $350 million (the College of New Jersey). 

 
• Among public colleges and universities in the U.S. in 2004, five such institutions 

in New Jersey – New Jersey City University, Montclair State, Rowan, Ramapo 
and the College of New Jersey – ranked among the 15 most leveraged in the 
nation.27 

. 
• Of the nearly $3.4 billion in bonds issued by NJEFA for New Jersey’s public 

institutions of higher education between 1985 and 2006, the bulk occurred during 
the most recent half of that two-decade period – some $2.6 billion between 1996 

                                                 
23 NJIT utilizes NJEFA for nearly all of its bond issues, while Rutgers generally issues bonds on its own.  UMDNJ 
issues some of its bonds through NJEFA. 
24 The NJEFA, whose operating budget is derived from fees charged for the execution of new bond issues and the 
administration of outstanding bonds, also administers so-called general obligation bonds backed by the full faith and 
credit of the State of New Jersey.  For these bonds, schools are generally responsible for only a portion of the debt 
service payments, with the State paying a portion through appropriations. State-backed bond funds represent only a 
small portion of the borrowing undertaken by institutions of higher education since 1985 and are now nearly 
exhausted.          
25 Comparison in constant 2005 dollars (U.S. Dept. of Labor Consumer Price Index). 
26 According to information provided to NJEFA by Moody’s Investor Services. 
27 Source: Moody’s Investor Services and NJEFA. 
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and 2006.  By contrast, the level of borrowing between 1985 and 1996 totaled 
approximately $800 million.28   

 
 

• • • 
 
 

The process for initiating capital borrowing at the behest of state colleges and universities 

in New Jersey is highly informal, often beginning with a simple telephone call to NJEFA from 

an institutional administrator. As Roger L. Anderson, who has served as the Authority’s 

executive director since 2002, testified,  

It’s a fairly small [higher education] community here in the State. We 
know the institutions very well. If they need money, they call us up and tell us that 
they want to build a dorm, they want to build a science building, they want to 
build a parking garage and so we talk to them about when they need the money, 
how much money they need and then we present them with our [bond finance] 
options. . . . 

. . . [W]e pride ourselves in being very un-bureaucratic.  We don’t require 
an application, we don’t require any approval form, we don’t require any 
application fee.  We try to be very helpful and make it as easy as possible for our 
clients. 
 
 

Following initial contact with NJEFA, an institution’s board of trustees then typically adopts a 

resolution pursuant to the proposed project, which goes before the Authority’s executive board 

for final authorization.29  Proposals involving stand-alone projects that will not generate revenue 

– laboratories or other academic buildings, for example – must also be submitted to the state 

Legislature, which has 45 days to disallow a project via concurrent resolution passed by both 

houses. Bond proposals to raise money for revenue-generating projects, such as dorms, parking 

decks, sports facilities or book stores, are not required to be submitted to the Legislature.  The 

                                                 
28 During the 20-year period between 1985 and 2005, NJEFA issued approximately $2.7 billion in bonds on behalf 
of private colleges and universities, some $700 million less than their public counterparts. 
29 The NJEFA board consists of seven members, including the chairperson of the N.J. Commission on Higher 
Education and the state Treasurer (or their designees), who serve ex officio, and five citizens appointed by the 
Governor with the advice and consent of the state Senate, for terms of five years. 
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Commission’s investigation revealed no instance in which a higher education bonding proposal 

was ever blocked by legislative resolution or, for that matter, by the Office of the Governor, 

which is empowered by statute to veto NJEFA resolutions. Indeed, the Commission could find 

no instance in which the Authority itself has ever turned down a bonding request from a public 

institution of higher education. 

 When considering projects brought before it by public institutions for financing, the 

NJEFA has chosen to limit the scope of its evaluation by focusing solely on factors that might 

impinge on the viability of the proposed borrowing – i.e. the institution’s balance sheet and 

credit rating and the marketability of the bonds to prospective investors. It performs no 

substantive or qualitative assessment of proposed capital projects, although it could under the 

terms of its enabling statute.  As long as the subject school appears to have the financial ability to 

pay off the bonds and receives an acceptable bond rating from the major private-sector rating 

agencies, NJEFA will approve the issuance of bonds.  When asked about the Authority’s 

approval process, NJEFA Executive Director Anderson testified that, generally, “[w]e don’t like 

to tell clients [the schools] ‘no.’  We like to work with them in coming to a common conclusion 

as to what makes sense.” Asked why the Authority does not conduct more substantive 

evaluations of public projects that come before it, Anderson testified, “. . . [J]ust because we 

have the authority to do something doesn’t mean we have the requirement to do it.”  

Moreover, the Commission found significant differences in the level of scrutiny given 

bond proposals filed with NJEFA by public institutions of higher education versus that for 

private colleges and universities. 

Before a private institution is permitted to issue bonds, federal laws governing the sale of 

tax-exempt bonds require that a public hearing be held.  Private colleges and universities must 
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also specify all projects for which proceeds from the bonds will be used.  When the bonds are 

issued, it is very difficult for private institutions to alter the approved project list without 

jeopardizing the tax-exempt status of the bonds.  Further, any bond proceeds remaining upon 

completion of the approved project list must be used by the private school for repayment of the 

bonded debt. 

By contrast, public institutions of higher education are not required to conduct public 

hearings prior to the issuance of bonds.  They also are permitted by law to alter the approved 

project list after issuance of the bonds as long as a resolution to that effect is adopted by the 

school’s Board of Trustees and NJEFA’s governing Board.30 Moreover, any bond proceeds 

remaining after completion of the approved projects are released to the school’s general 

operating accounts. 

The Commission discovered instances in which NJEFA, when issuing bonds to private 

institutions, has actually recommended that certain projects be scaled down or built in phases in 

order to make them more affordable.  By contrast, the Authority has not intervened in similar 

fashion with respect to projects undertaken by public colleges and universities.  According to 

Anderson, NJEFA takes this posture because it is confident in the ongoing financial viability of 

these institutions given the substantial state budgetary support they regularly receive and their 

ability, due to that support, to attract greater numbers of students via competitive tuition levels.  

However, the Commission’s investigation revealed a troubling truth – that the level of 

borrowing by New Jersey’s public institutions of higher education is limited only by forces in the 

bond market and/or the level of fiscal responsibility exercised by each institution. Moreover, 

these factors can often become intertwined, resulting in circumstances that are not necessarily in 

                                                 
30 If any such proposed changes include the addition of non-revenue-generating facilities, such as laboratories or 
academic buildings, the project must be re-submitted to the Legislature, triggering the 45-day process in which a 
project can be disallowed via concurrent resolution passed by both houses.   
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the best interests of the citizenry, particularly that segment which must absorb the cost of a 

college education. Indeed, the very ability of colleges and universities to increase tuition and fee 

levels has actually been citied as a positive attribute in private-sector financial reports that gauge 

institutional bond ratings, thus potentially serving as an incentive to schools to both charge more 

and borrow more.  Indeed, during the course of the past decade, the period during which the bulk 

of current outstanding bonded indebtedness was accumulated, annual tuition and fees charged by 

four-year public colleges and universities in New Jersey rose sharply – the average tuition nearly 

doubling from $3,091 for the 1996-97 academic year to $6,657 for 2006-07 and average fees 

nearly tripling from $879 to $2,573 over the same period.31 

Furthermore, although most of New Jersey’s public institutions of higher education 

currently have good credit ratings that fall within the “A” range as determined by private-sector 

ratings services, there are clouds on the horizon.  In 2005, Moody’s issued negative bond 

outlooks for at least three of New Jersey’s public institutions – Rowan University, Kean 

University and Ramapo College – warning that they are at risk of long-term erosion in their 

credit ratings.   The Moody’s report at that time for Kean University alone warned that the school 

had exhausted its debt capacity at its then-current bond rating.  Despite the warning, Kean in 

March 2007 executed the sale of bonds through NJEFA in the amount of $275 million, a 

transaction that resulted in a downgrade of the university’s bond rating by Moody’s rating 

service. 

The Commission is concerned, meanwhile, that legislation currently pending before the 

New Jersey Legislature could inject a disturbing new facet into this bonded indebtedness picture.  

                                                 
31 These averages were calculated based upon data for New Jersey’s nine senior state colleges and universities and 
two of its three research institutions, Rutgers University and New Jersey Institute of Technology. From a national 
perspective, the combined cost of current average four-year public college/university tuition and fees in New Jersey 
– $9,230 – is nearly twice the national average of $5,836. 
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The bill, A-3677, would allow NJEFA to issue new types of debt not currently permitted under 

existing law on behalf of the state’s nine senior public colleges and universities.  The most 

troubling aspects of this bill are provisions that would allow NJEFA to issue bonds on behalf of 

the schools to raise funds for the so-called “working capital.” According to Anderson, this term 

refers to short-term operating expenses, and the money borrowed would be intended to help the 

schools cover such expenses during periods when their cash-flow is restricted. As currently 

written, however, the measure would provide far more expansive borrowing abilities, enabling 

public colleges and universities to actually borrow in anticipation of future budget shortfalls. 
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LACK of EXTERNAL OVERSIGHT 
 
 
 When New Jersey’s system of public higher education was deregulated in the mid-1990s, 

the goal was to free state colleges and universities from what was perceived to be a burdensome 

and stifling apparatus of control from Trenton. Proponents reasoned that elimination of 

“unnecessary state oversight and its accompanying bureaucracy,” as they described it, would 

launch publicly-funded institutions of higher learning into an era of “creativity and innovation.”  

 As the findings of this and other investigations have demonstrated that some of that era 

has been defined by innovative forms of waste and abuse and lack of oversight, accountability 

and transparency. Well-intentioned though it may have been, the 1994 Higher Education 

Restructuring Act went too far, dismantling the entire machinery of state oversight in one fell 

swoop. To be sure, the individual institutions no longer had to feel the leash of a multi-tiered 

state Department and Board and Chancellor of Higher Education, but at the same time, when it 

came to ensuring operational integrity and accountability on behalf of the taxpayers, they were 

left largely to their own devices. 

 During the course of this inquiry, the SCI determined that the only existing mechanism 

for direct state involvement in this system – the state Commission on Higher Education (CHE) – 

is a mere remnant of meaningful oversight, a toothless shell of the centralized bureaucracy it 

replaced.  An examination of CHE activities since its creation in 1994 revealed that, although 

empowered by statute to perform a coordinating function for “statewide planning of higher 

education,” this entity is primarily a very weak advisory body, research outlet and  information 

clearinghouse that has little or nothing to do with hands-on oversight of the multi-billion-dollar 

system whose name it bears.  
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 With a staff of approximately 20 – one-tenth the number of personnel formerly assigned 

to the Department of Higher Education – the CHE’s stripped-down bureaucracy is not equipped 

with any unit or entity that deals with fiscal or operational oversight.32  Moreover, only a very 

small share – $1.4 million – of the CHE’s annual $45 million state budget appropriation is 

devoted to operational functions. Most of the funding is dedicated to student financial aid 

programs.     

 One of the most glaring deficiencies in the current oversight structure is the fact that even 

though the CHE’s enabling statute authorizes it to undertake inquiries into the affairs of state 

colleges and universities, that power may be invoked only at the direct request of the Governor 

and has rarely been used – and not at all during the scandal-ridden period of the past two years.  

Indeed, the CHE has conducted only one such “visitation,” or investigative, inquiry in its history, 

a review of circumstances surrounding the presidential selection process at Kean University in 

the mid-1990s.  Further, although the CHE is also empowered by law to issue subpoenas and to 

examine witnesses, this also can only be done at the direct request of the Governor, something 

which has never occurred. 

CHE files also yielded no evidence that it has ever investigated and/or taken any action as 

a result of complaints received from citizens or other sources. Standard operating procedure is 

the use of canned responses based on some iteration of the following sentence:  “. . . Institutional 

operations and management are the responsibility of college and university administrators and 

governing boards . . . .” These responses typically direct complainants to contact the 

administrators and/or governing boards of the very institutions targeted by their complaints.  

Recently, the CHE adjusted its response policy so that complainants are now at least provided 

                                                 
32 The Department of Higher Education, by contrast, maintained a number of positions related to fiscal and 
operational oversight, including a Controller, a Director of Accounting and a Manager of Fiscal and Operational 
Integrity. 
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with more detailed information on how to contact the appropriate official at a given institution. 

Nevertheless, the CHE lacks authority to compel schools to remedy legitimate complaints. 

The current administrative leadership regime at the CHE recognizes, and is frustrated by, 

the agency’s feeble condition.  In sworn testimony, Executive Director Jane Oates described the 

CHE as “anemic” and said the State’s role in higher education has become so diminished that 

public colleges and universities in many instances no longer believe they are parts of a larger 

system. 

Feeding that notion, Oates testified, is the absence of any explicit requirement compelling 

these institutions to submit to the CHE even the most basic information regarding their  

operations, including expenditure data, procurement procedures, ethics guidelines or plans for 

capital borrowing.  Without such information, it is difficult to get a comprehensive and accurate 

fix on the general health of public higher education as a whole at any given time. Worse still, 

Oates said, the paucity of operational data required for submission by the various institutions 

makes it virtually impossible to detect and prevent waste and abuse, including the kinds of 

violations of the public trust that have occurred at UMDNJ.  According to Oates, 

. . . [T]he problems that exist there [UMDNJ] . . . nobody can say they don’t exist 
somewhere else.  We hope that they don’t, but there’s no centralized structure on 
procurement.  There’s no centralized list of must-do’s on hiring.  We kind of 
hoped that faculty organizations and unions will keep that honest. On 
procurement, nobody is overseeing anything . . . .I think some of the schools have 
really stronger policies and procedures in place than others, but I have no way of 
judging that.  That would be just anecdotal.  We don’t see any of their policies or 
procedures. 

 

The marginalization of the CHE is illustrated by the fact that it is not unusual for it to 

have to rely on the news media to find out about major initiatives undertaken by state colleges 

and universities. Oates cited a recent attempt by Rowan University to construct an athletic 
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facility for purposes of attracting a U.S. Major League Soccer Team as an example of a major 

undertaking CHE was unaware of until reports of it surfaced in local newspapers.  Similarly, 

CHE was in the dark about a proposal by Kean University to establish a satellite academic 

facility in a province of China until it appeared in published reports.  Oates also stated that the 

recent controversial effort by Rutgers University to eliminate certain sports programs came as a 

surprise to her office.           

The failure of the schools to report adequate governance information to the CHE  

provides a partial explanation as to why the Commission’s annual report, ostensibly designed for 

use by the public to track system-wide performance of higher education, has devolved from a 

detailed and comprehensive 55-page, stand-alone document to its present form, a 17-page 

appendix to the CHE’s long-range plan.  The current edition contains none of the detailed, 

school-level information provided by earlier CHE reports.  Information in the earlier reports 

touched upon school expenditures and revenues and provided useful comparisons between the 

three New Jersey-based research institutions – Rutgers University, the University of Medicine 

and Dentistry of New Jersey and the New Jersey Institute of Technology – and comparable 

institutions elsewhere in the U.S. The newer reports have done away with virtually all useful 

school-level information, while substituting more general summary data. 

 Documents reviewed in conjunction with this investigation suggest that the evisceration 

of these reports was no accident, that they have purposely been watered-down over the years in 

order to avoid controversy and that they have evolved into mere promotional tools. Further, 

while most taxpayers would interpret “accountability” as pertaining to how efficiently schools of 

higher education utilize billions of dollars they receive every year in tuition, fees, investment 

income, gifts and state appropriations, the CHE view of accountability is quite different. Except 
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for the Commission’s second annual report, in 1997, subsequent reports contain little to no data 

regarding appropriations on a school-by-school basis.  Nor do most of these reports contain 

information on how state schools have spent their appropriations.  As applied by the CHE and 

the academic community, the term “accountability” has more to do with matters such as 

graduation and student retention rates than the efficient use of funding.   

 Evidence of the deconstruction of CHE annual accountability reports includes: 

• An October 30, 2001 memorandum from the CHE to its advisory panel of college 
and university leaders, the Presidents’ Council, contained the following reference to 
a format for the Commission’s proposed 6th annual report: Given the advent of a 
new Governor and new members of the legislature, we recommend that this year’s 
report be more general and comprehensive without a separate specific topic of 
focus. 

 
• A November 19, 2001 CHE memorandum to school presidents boasted that for the 

first time, this year’s accountability report will highlight and take a closer look at 
some of our college and university accomplishments that speak to the dedication 
and hard work of faculty, staff and students and our partners from business, 
academe, government and the community.   

 
• Summary notes from a January 25, 2002 CHE accountability meeting attended by 

CHE members and school presidents contained the following suggestion regarding 
the purpose and future use of CHE annual reports: [T]he annual institutional 
accountability reports should be used to generate a statewide report that sells 
higher education to the public. 

 
• A February 21, 2003 letter from the CHE to a university president regarding a 

recommendation for the seventh annual accountability report states:      
Based upon our conversations during the meeting and discussions 
we held internally here afterward, I have a suggestion to make.  I 
believe it would be wisest for us to pursue a course of action along 
the lines of the Oklahoma State Report Card for purposes of 
completing this year’s system wide accountability report. You may 
recall that document as a handy four color foldout that exhibits 
statewide data on five or so comprehensive measures.  None of 
those measures are of the contentious variety that committee 
members agreed we should especially avoid during the throes of 
state budget deliberations…if you have any concerns about 
pursuing this approach, I will not make any public mention of it.  
However, if it seems alright (sic) in your view, you might include it 
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in your remarks at the board meeting and I could echo it in my 
report. [Emphasis added]. 
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REFERRALS and RECOMMENDATIONS 
 
 
 The Commission refers the findings of this investigation to the following agencies of 

government and institutions of public higher education for whatever action they deem 

appropriate: 

• The Office of the Governor, the Legislature and the Office of the Attorney 
General of New Jersey 

 
• The Office of the United States Attorney for the District of New Jersey 

• The New Jersey Commission on Higher Education 

• The New Jersey Education Finance Agency 

• The University of Medicine and Dentistry of New Jersey, Rutgers University, 
New Jersey Institute of Technology, Rowan University, Ramapo College of New 
Jersey 

 
• All other institutions of higher education, both public and private, in the State of 

New Jersey 
 
 

• • • 

 
The Commission is obligated by law to set forth reasonable and appropriate 

recommendations for statutory and regulatory reforms warranted by the findings of its 

investigations. Given the scope and complexity of the matter at hand, extraordinary steps were 

taken to ensure that the crafting of such recommendations did not occur in a vacuum. Prominent 

individuals and organizations deeply familiar with public higher education in New Jersey, 

including representatives of the New Jersey Association of State Colleges and Universities, 

senior officials at Rutgers University, former Governor and former Drew University President 

Thomas H. Kean; former Princeton University President and current UMDNJ Trustee Harold J. 
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Shapiro; Jane Oates, executive director of the New Jersey Commission on Higher Education; 

Robert J. Del Tufo, current chair of the UMDNJ Board of Trustees and former New Jersey 

Attorney General and SCI Commissioner; and others, were consulted generally for their 

concerns and suggestions with regard to governance, accountability, transparency and oversight, 

which, collectively, comprised the multi-pronged focus of this investigation.  The scope of this 

investigation was not charged with encompassing the two other primary “legs” of the higher 

education stool – public policy implications (i.e. taxpayer and student tuition support) and 

education/academic policy matters, which should also be scrutinized by the appropriate entities.  

Nevertheless, the SCI’s consultations, coupled with the full record of its own investigation and 

those conducted by other parties involving UMDNJ, enabled it to develop comprehensive and 

viable reform proposals sensibly designed to address glaring systemic governance failures and 

weaknesses while bolstering, or at least leaving undisturbed, the salutary systemic strengths of 

autonomy and self-governance. 

It is noteworthy that everyone consulted by the Commission recognized the importance 

of preserving institutional autonomy.  At the same time, however, they agreed in substance that 

change is in order to strengthen and protect the best attributes of autonomy and self-governance, 

albeit to varying degrees and for different reasons and with different emphasis.  For some, the 

motivating factor is a deep and abiding concern that the continuing void in independent oversight 

and accountability of governance and operations, coupled with diminished transparency and the 

unbridled intrusion of politics, is the fertile soil of scandal. Others worry that fierce and 

uncoordinated jockeying for budgetary resources, status and academic standing threatens to 

transform state colleges and universities from productive educational institutions into self-

aggrandizing competitors to the detriment of all in the contest for limited state and federal 
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dollars.  Above all, there is the stark and disturbing realization that in the councils of state 

government, where public policies and priorities are formulated, debated and established, higher 

education in New Jersey has no fixed or influential place at the table, and all of public higher 

education seems to be suffering as a result.  

As action is taken to address these and other issues, the central challenge will be to avoid 

going to extremes. Just as history has shown that the state’s wholesale disengagement from 

higher education in 1994 was a mistake, it would be unwise to the point of recklessness to 

compound that error by turning back the clock.  A balance must be struck for the proper 

governance and oversight of public higher education without returning to the tightly regulated, 

top-heavy and overly burdensome structure of past state involvement. Institutional autonomy is 

important and must be retained, but it must be coupled with effective oversight, accountability 

and transparency.  Pursuant to the achievement of that balance, the commission makes the 

following recommendations for systemic reform: 

 
 

1. Establish Effective and Efficient State Oversight of Public Higher 
Education 

 
As the findings of this investigation amply demonstrate, New Jersey urgently requires an 

influential statewide entity to act on behalf of public higher education at the highest levels of 

government – not to run, dictate to or unduly interfere with the basic mission or operations of 

state colleges and universities but to ensure a proper balance between strong institutional 

autonomy and effective oversight, transparency and accountability. There is no need to create a 

massive bureaucracy to get this job done.  The framework for such an entity already exists in the 

form of the New Jersey Commission on Higher Education (CHE). But, clearly, if the CHE is to 

provide effective leadership, it must be reshaped, strengthened and expanded in significant ways 
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and equipped with the appropriate statutory and regulatory authority and resources to establish 

oversight and provide greater accountability and transparency for these institutions and the 

public they serve.  Legislation, therefore, should be enacted to achieve these goals through a 

number of means, including but not limited to the following: 

 
• Grant the CHE permanent cabinet-level status, eliminating its current station “in but 

not of” the Department of State and providing it with all proper powers and 

obligations as conferred upon any of the various agencies, departments and 

commissions that report directly to the Governor in the executive branch of state 

government, including the appropriate regulatory authority to implement key 

recommendations of this report. 

 
• Expand the CHE’s membership from 14 to a maximum of 18.33 The number of 

members subject to appointment by the Governor, with the advice and consent of the 

Senate, should be expanded from the current six to at least 10. Further, the CHE 

should be equipped with the means to attract and retain the best and brightest talent 

for oversight and accountability of public higher education in New Jersey.  Pursuant 

to that goal, the CHE should establish in its by-laws an appropriate and detailed set of 

skill-related criteria for use by the Governor in recruiting, evaluating and selecting 

candidates for membership on the Commission.  While the Commission itself should 

be a source of membership candidate recommendations, the Governor should not be 

restricted in his/her final choice, and the advice and consent of the Senate should be 

protected.  

 
                                                 
33 The CHE’s current composition is statutorily dictated by N.J.S.A. 18:A:3B-13. 
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• Provide for the CHE’s executive director to be appointed by the Governor, after 

consultation with and recommendation from the CHE commissioners, and upon the 

advice and consent of the Senate. 

 
• Provide the CHE with proper statutory authority and sufficient staff and resources 

necessary to conduct and maintain adequate oversight of the operations and 

governance of all public institutions of higher education in New Jersey.  

•  In particular, the CHE should be empowered to administer and enforce 

compliance with the provisions of a Sarbanes-Oxley-style statute mandating 

“best practices” in higher education governance and fiscal accountability and 

transparency as proposed in Recommendation #3 of this report.  

•  Furthermore, the CHE should not be unduly constrained as it presently is in 

the use of its current investigative powers regarding the governance and 

operations of all individual public institutions of higher education, including 

the issuance of administrative subpoenas to compel sworn testimony and 

document production.  In addition to its current authority to invoke those 

powers at the request or direction of the Governor, the Commission should be 

permitted to do so based upon its own independent determination.     

 
• Position the CHE to serve as the premiere advisory agency to the Governor and the 

Legislature on all policy-making for public higher education in New Jersey. 

Working with the individual institutions, the CHE should evaluate, coordinate and 

prioritize matters of concern to the higher education community; develop and 

pursue a unified budget plan for submission to the Governor and Legislature; 
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establish effective long-range planning and review across the entire spectrum of 

issues affecting higher education; and coordinate the activities of all other 

governmental agencies that deal with matters affecting public higher education. 

 
• Empower the CHE to devise, disseminate and enforce compliance with, in addition 

to the “best practices” outlined herein at Recommendation #3, a set of standards for 

proper operational conduct by public institutions of higher education and their 

personnel, including a uniform Code of Ethics. The Code of Ethics should strike a 

reasonable balance between safeguarding the public trust held by state colleges and 

universities as quasi-governmental entities and ensuring that they continue to fulfill 

a unique mission.  The Code should not be structured or construed so as to hinder 

their ability to recruit academic and administrative personnel on an equal footing 

with private institutions of higher education or to prohibit the receipt of tangible 

recognition by and from outside organizations of exceptional performance, e.g. cash 

or other awards for academic or scholarly achievement.    

 
 
2.   Strengthen State College and University Governing Boards 
 

When New Jersey’s nine so-called “senior” state colleges and universities were granted 

full autonomy in 1994, Boards of Trustees became the paramount mechanisms of accountability 

across the entire spectrum of state-level higher education.  At the time, New Jersey’s three larger 

academic/research institutions – Rutgers, UMDNJ and NJIT – already enjoyed high degrees of 

autonomy and self-governance.   

Full devolution of power from state to campus not only brought operational challenges; it 

also implied special obligations and responsibilities.  In effect, tuition-paying students and 
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parents, taxpayers at-large and others with a direct stake in the quality and administration of 

public higher education were asked to rely more heavily than ever on the competence, skill, 

dedication and attentive stewardship of institutional governing Boards.  

Given the findings of this investigation, which raise significant questions about the 

proper exercise of due diligence, accountability, transparency and oversight by Boards of 

Trustees among both the senior and the research institutions, a number of crucial reforms are in 

order. The SCI recognizes and applauds salutary steps already taken in this regard by many 

institutions amid the crisis of the times, such as action by UMDNJ to expand and upgrade the 

quality of its governing Board in response to the findings of many earlier investigations and 

revelations. But to ensure quality self-governance universally and to build upon the half-steps 

already taken, the SCI recommends that legislative action be taken to strengthen all state college 

and university governing Boards, including but not limited to the following:  

 
Board Appointments and Composition 

Regardless of individual institutional charter, mission, by-laws or size, every state 

college and university has a governing Board, and every governing Board should not only 

be independent and serve as the first line of authority over institutional governance but 

also as the first line of protection against possible abuses of governance.  To strengthen 

these vital bodies and to ensure that they are properly and adequately equipped with the 

tools, structure and the membership to fulfill these fundamental responsibilities, the size, 

composition, independence and appointments process for all state college and university 

governing Boards should be improved in a number of ways, including but not limited to 

the following: 

 

 96



• Given the central role of state college and university governing Boards in 

institutional governance, oversight and accountability – and in light of the 

expanded scope of Board responsibility recommended herein – it is critical that 

they be sufficiently constituted to meet the workload.  Therefore, Board 

membership should be expanded to a required minimum of 19 up to a maximum 

of 27.  The current authorized range is seven to 15, with an average membership 

of between 10 and 11.34    

 
• Statutory authority to appoint all members of state college and university 

governing Boards should continue to rest with the Governor with the advice and 

consent of the state Senate, subject to the limitations and procedures set forth 

herein.   

 
• Legislation should be enacted requiring the process for filling Board vacancies to 

begin at the college and university level with the establishment by each 

institutional governing Board of a Trustee Nominations and Governance 

Committee to recruit, screen and recommend candidates to the full Board for 

consideration. This committee would enable those most familiar with the 

strengths, weaknesses and needs of each institution – the incumbent trustees – to 

suggest and evaluate prospective Board candidates possessing the most 

appropriate and diversified skill-sets. 

                                                 
34 Establishing a required minimum number of governing Board members will necessitate amendments to the 
appropriate statutes that govern New Jersey’s nine “senior” state colleges and universities as well as a trio of 
separate statutes that apply to the state’s three research institutions – UMDNJ, NJIT and Rutgers.  Among the latter, 
UMDNJ already has taken steps to expand its governing Board to 19 members. Given Rutgers’ unique status as the 
state university of New Jersey, the composition of its Board of Governors and other matters associated with its 
governance are dealt with separately in Recommendation #6 of this report.    
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• Boards of trustees should be required to develop explicit written qualifications for 

prospective Board members. These “job descriptions” should be tailored to the 

peculiar requirements of each institution and made consistent with the statutory 

responsibilities of each Board. Nominations and Governance committees should 

be required to actively consider candidates of diverse background and experience, 

as well as those with ties to the school.  

 
• Candidates for each vacancy should be voted upon and recommended by the 

Board. These nominees would be submitted to a Permanent Advisory Committee 

on Board Appointments to be established within the CHE. This advisory panel 

would screen candidates submitted by the Board and, as appropriate, forward 

them to the Governor for consideration. If either the advisory committee or the 

Governor rejected all candidates for a given vacancy, the appropriate institutional 

Board’s Nomination and Governance Committee would then recruit and 

recommend a new set of candidates, and the process would repeat itself.  Failure 

to gain appointment to a current Board vacancy would not disqualify an 

individual from consideration for a future vacancy. 

 
• The CHE should develop guidelines available for use throughout the 

appointments process delineating model qualifications, credentials, skill-sets and 

diversity.  At a minimum, each institutional governing Board should include one 

or more members who possess financial and accounting expertise. 
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• Status as a non-resident of New Jersey should not automatically render an 

individual ineligible for appointment to a state college or university governing 

Board, particularly in instances involving qualified out-of-state alumni. 

 
 

Oversight by Governing Boards 
 
 In order to bolster and protect the integrity of self-governance, state college and 

university governing Boards should play a direct role by establishing and maintaining an 

essential committee structure to include, but not be limited to, the following committees 

of the Board35: 

 
• Audit Committee 

Given the new standards of accountability and best practices as outlined herein at 

Recommendation #3, it is critical that every state college and university governing 

Board establish an Audit Committee composed of entirely independent 

members.36 The chair of this committee should possess accounting or financial 

expertise, and every effort should be made to ensure that a majority of the 

committee’s members have accounting or financial expertise.  The Audit 

Committee should have a written charter detailing its institutional jurisdiction and 

responsibilities, which should include but not be limited to: 

• Assist the Board in ensuring the integrity of the institution’s financial 
statements, in complying with all relevant legal and regulatory 
requirements, in establishing and ensuring the independence of outside 

                                                 
35 The roster of proposed committees set forth in this recommendation should augment, and not detract from, 
existing Board committee structures. 
36 The N.J. Commission on Higher Education (CHE) should define “independent” in a manner similar to the way the 
New York Stock Exchange defines and determines independence in its Corporate Governance Rule 303(A)2(a). For 
example, “No member should qualify as independent unless the governing Board affirmatively asserts that the 
member is independent in accordance with guidelines established by the CHE.” 
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auditors retained by the institution and in overseeing performance of the 
institution’s internal audit function. 
 
•  Evaluate the performance of the institution’s internal auditors. 

•  Safeguard the integrity of the institution’s financial statements. 

• Evaluate and investigate allegations of misconduct and/or conflicts of 
interest.  
 
• Ensure the institution’s compliance with all relevant legal and regulatory 
requirements. 

 
 

• Executive Committee 
 

Given the expanded size of institutional governing Boards as recommended 

herein, it would be anticipated that the full Board would meet three to four times a 

year.  Therefore, each Board should establish an Executive Committee consisting 

of the Board Chair, Vice Chair, Chairs of the various Board committees and 

others as deemed appropriate. The Executive Committee would be authorized the 

meet and act on behalf of the full Board as circumstances warrant between 

meetings of the full Board.  

 
• Compensation Committee 

This committee should be responsible for establishing and evaluating 

compensation for the president, vice presidents and all other senior administrators 

and recommending action to the full Board on a range of matters, including the 

amounts, types and particulars of compensation plans and the performance 

measures and targets upon which institutional executives should be judged for 

purposes of calculating incentive awards.  The Compensation Committee’s 
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deliberations should be voted on, memorialized and reported to the full Board for 

information and/or action as appropriate and required. 

 
• Nominations and Governance Committee 

In addition to playing a primary role in identifying and evaluating candidates for 

appointment to the Board, as referenced above, this committee should monitor 

and report upon all matters directly affecting governance, including conducting 

periodic reviews to update and strengthen institutional by-laws. 

 
• Professional Services Committee 

As referenced in detail at Recommendation #5, all state college and university 

governing Boards should maintain a Professional Services Committee to assist the 

Board with regard to evaluating and retaining outside professional-service 

contractors, particularly involving contracts awarded outside the competitive bid 

process. 

 
 All meetings and deliberations of Board committees, as well as all meetings and 

deliberations of the Board itself, should be recorded in minutes or otherwise memorialized to 

ensure transparency and availability for future reference and disclosure. 

 
Board Responsibilities, Training and Development 

• As the size, composition and oversight obligations of state college and university 

governing Boards evolve and grow pursuant to the recommendations herein, so 

too should their responsibilities with respect to the long-term development of their 

respective institutions with the goal of offsetting the need for ever-rising 
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governmental budget subsidies. Thus, each Board should formulate and execute 

custom, state-of-the-art fundraising and development strategies requiring active 

involvement by all members.  This activity should include action whenever 

possible and appropriate to assist fundraising by institutional foundations.  

 
• Current and prospective members of state college and university governing 

Boards should be required to undergo formal education and training at least 

annually, focusing primarily on Board best-practices and governance 

responsibilities as defined, developed and promulgated by the CHE. 

 
•  Training should encompass and reinforce the fundamental fiduciary 

responsibilities of each member, the importance of conducting Board business 

with the highest standards of ethics and transparency and the central mission of 

the Board to provide policy guidance, oversight and accountability of institutional 

personnel and operations and systems rather than to be involved in the day-to-day 

running of the institution.   

 
• The CHE should assist institutional Boards in this regard by developing an 

effective training curriculum encompassing the full gamut of relevant topics, 

including but not limited to ethical standards, due diligence and the requirements 

of New Jersey’s Open Public Meetings and Open Public Records Acts, as well as 

lawful and necessary exceptions to those statutes that serve to bolster the 

uniqueness of higher education’s mission – i.e. student privacy requirements, 

academic freedom, etc. 
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3.    Enact Sarbanes-Oxley for New Jersey’s Public Higher Education  
     System; Mandate “Best Practices” in Governance and Fiscal   
     Accountability 
  

Over the past decade, in response to spectacular accounting defalcations and the 

subsequent collapse of a number of private companies, including such prominent multi-national 

firms as Enron, Tyco and WorldCom, the U.S. government imposed tough financial reporting 

and internal-control obligations on all publicly-traded for-profit business enterprises.  Named for 

its two principal congressional sponsors, the Sarbanes-Oxley Act of 2002 established new 

accountability standards in the corporate world, and new penalties, both civil and criminal, for 

transgressions, as regulated through the U.S. Securities and Exchange Commission (SEC).  In 

recent years, the nonprofit sector has found itself under increasing pressure to adopt similar 

standards for institutional accountability, including new regulations administered by the U.S. 

Internal Revenue Service that do and/or will apply to private, but not public nonprofit 

institutions of higher education.  

The collective findings of this and other investigations into the governance, 

administration and fiscal affairs of publicly-funded institutions of higher education in New Jersey 

amply demonstrate that those institutions also should be subject to new and effective 

accountability standards as well.   

Acting at their own volition, a number of colleges and universities already are 

considering, or have adopted, changes in operations and fiscal governance based, in part, upon a 

2003 report by the National Association of College and University Business Officers 

(NACUBO) recommending enhanced institutional governance procedures – so-called “best 

practices” – to enhance the integrity of senior management, financial reporting, Board oversight 
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and internal controls, as well as institutional reputations.37 Based upon the SCI’s evaluation, 

however, it is plain that NACUBO’s recommendations do not go far enough to accomplish the 

fundamental goal of a Sarbanes-Oxley approach to governance and accountability, i.e. to 

establish an effective framework for early discovery of conditions and practices that could lead 

to waste, abuse and/or outright corruption.   

The New Jersey Commission on Higher Education should be vested with the statutory 

and regulatory authority to establish, administer and enforce proper standards and practices 

designed to provide state colleges and universities with an effective structure of internal and 

external controls for financial accountability. The CHE’s jurisdiction in this realm should mirror 

that of the SEC in its oversight of private-sector public corporations and that of the IRS with 

respect to nonprofit entities.  Failure to establish CHE in that role for state colleges and 

universities could doom “best practices” by rendering them ineffective and unenforceable.  In 

order to ensure an orderly, uniform and equitable approach, the SCI recommends systemic 

reforms to include, but not be limited to, the following key areas: 

 
 
 
 

                                                 
37 In November 2003, NACUBO issued a checklist of best practices for both public and private institutions of higher 
education as set forth in the federal Sarbanes-Oxley Act.  NACUBO Advisory Report 2003-3. 
     In 2004, the U.S. Senate Finance Committee held hearings and issued a draft report concerning the application of 
Sarbanes-Oxley principles to nonprofit entities, including colleges and universities but, to date, no legislation has 
resulted.  Also in 2004, the U.S. Internal Revenue Service became more aggressive in examining nonprofits, 
specifically in the area of executive compensation, and announced a new enforcement effort – the “tax exempt 
compensation enforcement project” – aimed at identifying excessive compensation and other forms of financial 
benefits by tax-exempt organizations to officers, directors and other insiders. 
     The 2005 edition of The Journal of College and University Law was dedicated to the application of Sarbanes-
Oxley “best practices” in academia. Sarbanes-Oxley in Higher Education Bringing Corporate America’s Best 
Practices to Academia, The Journal of College and University Law, Vol. 32, No. 2 (2005). 
     In April of 2007, the Association of Governing Boards of University and Colleges issued a report to the nation’s 
governors outlining four steps to strengthen innovation, performance and accountability in public college and 
university governance. They include: embracing accountability, investing limited resources effectively, establishing 
a shared set of state priorities and demonstrating that competence trumps politics in the selection of those who serve 
on public college and university governing Boards. AGBCU, April 2007. 
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Accounting Standards and Procedures 

• Pursuant to the statutory and regulatory authority granted it under Recommendation 

#1, the CHE should design, administer and enforce compliance with financial 

accounting standards explicitly relevant to the operations of publicly-funded 

institutions of higher education in New Jersey.  In order to devise the most effective 

array of standards available, the CHE should consider adopting a hybrid consisting 

of relevant and appropriate standards as set forth by such private- and public-sector 

organizations as the Financial Accounting Standards Board (FASB) and the 

Government Accounting Standards Board (GASB). 

 
Internal Controls 

• Based upon the appropriate mix of accounting standards as referenced above, the 

CHE should establish internal-control standards for each state college and 

university in New Jersey to ensure institutional accountability and transparency. 

 
• Each state college and university governing Board should retain outside financial 

consultants approved by the CHE and not affiliated with the institution or its 

internal and external auditors to evaluate and report on the present adequacy and 

appropriateness of internal controls for that institution.38 

 
Internal Audit 

• State colleges and universities should directly employ aggressive, credible 

internal auditors who periodically test and report on internal controls to the Audit 

Committee and senior management.  Although the establishment of an effective 

                                                 
38 See Sarbanes-Oxley Act Sec. 404(b). 
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internal audit team will require investment by institutional operating budgets, 

long-term cost-savings should result through diminished unilateral reliance on the 

outside auditors and from efficiencies produced by better internal controls. 

 
• The internal audit should be utilized by the institution to ensure adherence to 

proper internal controls and accounting standards as established by the CHE.  The 

internal auditor should report to senior management and to the audit committee of 

the governing Board. 

 
External Audit  
 
• State college and university governing Boards should, if they are not already doing 

so, retain independent outside auditors who are Certified Public Accountants 

(CPAs), to conduct appropriate annual audits of institutional financial accounts 

based upon the standards established by the CHE to improve the quality and scope 

of the audits.  

 
• The process involving the activities of the  independent auditor is crucial to proper 

accountability, oversight and transparency and should proceed as follows:  

• The independent auditor should report its findings to the Audit Committee 
of the Board and, through the audit committee, to senior management of the 
institution. 
 
• Senior management should evaluate the independent auditor’s findings 
and file comments thereon with the Audit Committee. 
 
• The Audit Committee should report the findings of the independent 
auditor to the full Board, along with management’s evaluation and 
comments. The committee should recommend appropriate action to rectify 
any material weaknesses and deficiencies in internal controls identified 
throughout this process. 
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• The independent auditor should be retained annually by a vote of the full Board 

based upon the recommendation of the Audit Committee acting in conjunction with 

the Professional Services Committee.   

 
• In order to safeguard the integrity of the process, an independent auditor retained 

for consecutive annual audits by the same institution should serve in that role for a 

finite period of years based upon limits set forth by the CHE.  Similarly, the 

personnel of an independent auditor who manage consecutive audits at a given 

institution should be limited by the CHE in how long they can continue in that role.   

 
• Independent auditors should not have employed the chief executive officer, chief 

financial officer, controller, chief accounting officer or any person holding an 

equivalent position at the audited institution during the one-year period preceding 

the audit, or that fail to meet any other limitations and/or restrictions as established 

by the CHE 

  
• State colleges and universities should retain financial records for a reasonable 

minimum period of time to be established by the CHE.  

 
 

Integrity of Senior Management 

• Background checks should be conducted for new employees, especially those 

hired for senior management or financial positions. 

 
• Annual disclosures of conflicts of interest should be required of governing Board 

members, senior management and employees in key financial positions pursuant 

 107



to a written conflict of interest policy or bylaw provision adopted by the 

institution’s governing Board based on standards established by the CHE.  In 

developing such standards, the CHE should strike a balance between adequate 

oversight and the continued ability of an institution to attract and retain qualified 

personnel. 

 
• A code of conduct should be formulated and adopted for governing Board 

members and senior management that addresses both professional and personal 

conduct, including sanctions for non-compliance and a credible system for 

investigating and responding to allegations of improper conduct.  Again, in 

developing such a code, a balance should be struck between adequate oversight 

and the continued ability of these institutions to attract and retain the best, 

brightest and most qualified personnel possible for New Jersey’s higher education 

system. 

 
• The President and Chief Financial Officer of the institution should be required to 

certify financial statements submitted to the CHE in a manner similar to the way 

corporate chief executives and financial officers certify financial statements to the 

SEC.39 

 
• Based upon standards established by the CHE, top institutional personnel, 

including the general counsel, president, chair of the governing Board and 

members of the Audit Committee, should be notified immediately of any reports 

of potential misconduct bearing upon the integrity of the institution.  The Audit 

                                                 
39 See Sarbanes-Oxley Act Sec. 302. 
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Committee should be the primary institutional mechanism for investigating any 

such allegations. 

 
• Based upon standards established by the CHE, state colleges and universities 

should be required to establish written whistleblower policies and procedures that 

provide confidentiality and protect informants from retaliation. 

 
 

Enforcement/Penalties for Non-Compliance  

• The CHE should be provided with the means necessary to monitor proper 

adherence to the standards and practices set forth in this recommendation, 

including, but not limited to, full administrative subpoena power and unfettered 

access to all appropriate state college and university records and personnel. 

 
• The Legislature and Governor, with the advice and recommendation of the CHE, 

should establish appropriate statutory noncompliance penalties, to be 

administered and enforced by the CHE, including but not limited to fines and 

disciplinary action against institutions as a whole as well as individual personnel.  

In matters involving possible criminal misconduct, the CHE should be required to 

make referrals to appropriate prosecutorial agencies. 

 
 
4.    Enact Controls on Lobbying 

One of the many consequences of New Jersey’s diminished role both in overseeing the 

affairs of public institutions of higher education and in providing a powerful centralized vehicle 

for advancing their interests has been increased reliance by state colleges and universities on 
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lobbying.  Millions of dollars are spent by these institutions to hire private-sector lobbyists 

and/or to establish internal offices of government relations in an effort to influence politicians 

and regulators in Trenton and Washington for a variety of purposes, sometimes promoting the 

undue intrusion of partisan politics.   

The potential for waste and abuse with respect to lobbying is well known, both in terms 

of sheer dollars spent and the slippery slope of partisan influence-peddling.  It would be a 

mistake, however, to limit the ability of these vital institutions to get their message across. While 

an empowered and invigorated Commission on Higher Education would be positioned to assist 

and advocate on behalf of the collective higher education community, individual colleges and 

universities, given the exigencies of autonomy and self-governance, may still deem it necessary 

to engage in tailored efforts to make their case to government policymakers, legislators and 

regulators. The preferable course would be to establish and/or enhance internal governmental 

relations offices, but the hiring of outside lobbyists – subject to stringent controls set forth herein 

– should not be ruled out, particularly if it is a less costly and more effective option.  Therefore, 

the SCI recommends the following: 

 
• All proposed contracts to retain the services of private outside lobbyists by a state 

college or university should be publicly considered and approved by the institution’s 

Board of Trustees. 

 
• Every state college and university governing Board should maintain a Professional 

Services Committee with a written charter specifying its jurisdiction and detailing its 

authority, to include: 

• Evaluating and recommending Board action with respect to professional 
services contracts that fall beyond the normal competitive bidding process, 
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and providing oversight of such contracts, including, but not limited to, those 
involving lobbyists. 
 
• Reviewing proposed professional service contracts to verify the need for the 
proposed services; determine whether any conflicts of interest exist between 
the vendor and the institution; ensure appropriate procurement procedures are 
utilized; determine whether the proposed compensation is reasonable; and 
monitor the services delivered by the vendor. 
 
• Each member of the committee should be required to certify in writing that 
he/she is not engaged in a real or potential conflict of interest involving a 
prospective vendor, and to recuse him/herself from the committee’s 
deliberations in the event such a conflict does exist.   

 
 

• A Code of Standards and Ethics should be established and enforced by the CHE to 

define and regulate the types of activities in which private-sector and government-

relations lobbyists are permitted to engage on behalf of state colleges and universities. 

Under this code, lobbyists and government-relations personnel, whether employed 

directly or retained under contract by the institution, should be expressly prohibited 

from using their position as agents of these institutions to:  

 
1. Solicit political campaign contributions from the institution directly or 

through its personnel on behalf of the institution. 
 

2. Engage in or recommend on behalf of the institution any involvement 
in the partisan activities of specific political parties and/or candidates. 

 
3. Support or promote directly or indirectly on behalf of the institution 

any specific political party or individual for election or re-election. 
 
 

In drafting this code, the CHE should take care not to limit – indeed, it should 

encourage – the assistance and expertise that lobbyists and government-relations 

personnel can provide to state colleges and universities pursuant to legitimate 

nonpartisan and bipartisan activities vital to the election process, including, but not 
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limited to, the scheduling and holding of on-campus political debates, voter-

registration drives and similar nonpartisan and bipartisan events and activities. 

 
• Pending legislation which would require lobbyists retained by agencies of state 

government to file notice of representation and separate quarterly and annual reports 

with the New Jersey Election Law Enforcement Commission (ELEC), should be 

amended to include lobbyists retained by public institutions of higher education.40 

 
 
5.  Establish Capital Facilities Plans for Each Institution and Strengthen 

Due Diligence Requirements for Capital Improvements and Bonded 
Indebtedness 

 
 In order for New Jersey’s state colleges and universities to keep pace with current and 

future demands for quality higher education, they must continually confront the need for capital 

expansion and facilities maintenance, which are essential components in the machinery of any 

successful strategy for long-term institutional achievement. Both, however, must be pursued in 

an orderly, accountable fashion with proper oversight and coordination. Presently, that is not the 

case. As demonstrated by the findings of this investigation, the individual schools have been left 

largely to their own devices in borrowing for capital projects and necessary maintenance. State 

oversight is virtually non-existent, project approvals are granted virtually on a rubber-stamp 

basis, there is no established statewide context in which capital construction initiatives are 

undertaken, and many institutions seem to neglect – to the point of abject indifference – the need 

for proper maintenance of existing facilities.  One extremely troubling result of this lax, open-

ended and uncoordinated borrow-and-build process is that state institutions of higher education 

here have accumulated some of the heaviest long-term debt loads of any public higher education 

                                                 
40 S-1874 
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system in the nation – a situation that demands rigorous action before getting further out of 

control. 

 The SCI’s investigation has shown that the state’s current architecture for review and 

oversight of borrowing by the public higher education community fails to provide a proper 

balance between, on one hand, the needs and actions of individual institutions and, on the other, 

the short- and long-term interests of taxpayers and the system as a whole. The primary agency in 

the current mix, the New Jersey Educational Facilities Financing Authority (NJEFA), serves 

merely as a processing conduit for such borrowing, does not adequately evaluate proposed 

capital projects and is not geared to taking into consideration the bigger picture, i.e. the long-

term statewide implications of campus construction and bonded indebtedness across the full 

spectrum of higher education.    

 The SCI, therefore, recommends action to effectuate systemic reforms, including but not 

limited to the following: 

 
• Each state college and university should be required to develop an individual long-

term Capital Plan and Budget for maintenance, repair and capital improvements and 

to submit that plan and budget, along with all relevant materials and supporting 

documentation, to the CHE for evaluation and approval. 

 
• Approval of each institutional Capital Plan and Budget by the CHE would constitute 

authorization for that institution to execute its plan through the NJEFA, subject to 

review and limitations set forth herein.  If an institution decided to modify its Capital 

Plan and Budget, the proposed modification should be subject to the same CHE 

consideration and approval process. 
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• Taking into account the collective submissions of the individual Capital Plans and 

Budgets of all state colleges and universities, as well as all other relevant data and 

information, the CHE should develop a comprehensive statewide Master Plan for 

Long-Term Capital Expenditures and Maintenance in public higher education. 

  
• Statutes governing the NJEFA should be amended to require that it conduct 

authoritative and independent financial due diligence evaluations on all financing 

arrangements in which it agrees to participate as a “conduit” for the sale of bonds or 

with which it is integrally involved.  The new statutory mandate should require 

NJEFA to assess all sales of bonds by institutions of higher education while 

accounting for the state’s interests in maintaining the fiscal health of both the 

individual schools as well as that of the system of higher education as a whole.  

NJEFA should also make that information available to CHE for Capital Plan and 

Budget purposes. 

   
• NJEFA should also be required to collaborate with the CHE in the establishment of a 

cohesive statewide capital improvement master plan for public higher education and 

allow the CHE to use its, NJEFA’s, expertise and resources to meet its own 

responsibilities with regard to capital budget and planning matters.  

 
• NJEFA scrutiny of bonds issued on behalf of public institutions of higher education 

should be at least as stringent as it is for the issuance of bonds for private, 

independent colleges and universities. The enhanced scrutiny required for the sale of 

bonds on behalf of independent schools is mandated by the Federal Tax Code and by 
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private capital market bond ratings.  Similar measures should be codified in New 

Jersey State Law, as follows: 

• NJEFA should be required to conduct public hearings prior to the sale of 
bonds on behalf of public institutions of higher education. Federal law 
already requires that the Authority conduct such hearings when bonds are 
being sold on behalf of the private independent schools. 

 
• Public institutions of higher education, during the public hearing process, 
should be required to specify all potential projects for which bonded 
indebtedness is sought. Should a public institution subsequently decide to 
change the scope of a project for which bonds have been approved, a 
supplemental hearing on the revisions should be conducted by NJEFA 
before the revised plan is submitted to the CHE for final approval.   
 
• State law should require that any surplus bond proceeds remaining after 
the completion of proposed projects at public institutions of higher 
education should be solely dedicated to repayment of bonds sold for the 
project. Federal law currently contains a similar restriction for bonds sold 
on behalf of private independent schools. 
 
 

• The Governor should retain statutory authority to veto NJEFA minutes, and proposals 

involving non-revenue-generating projects – laboratories or other academic buildings, 

for example – should continue to be submitted to the State Legislature, which, 

pursuant to current law, has 45 days to disallow a project via concurrent resolution 

passed by both houses. 

 
Meanwhile, the SCI is concerned about the implications of pending legislation that would 

significantly expand the ability of public institutions of higher education to borrow.41 Under this 

bill, NJEFA could be used not only as a conduit for the sale of bonds in pursuant to capital 

construction but also to raise funds – so-called “working capital” – to cover shortfalls in 

institutional operating budgets. If the Governor and Legislature were to deem that “working 

                                                 
41 A-3677 
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capital” is necessary for cash-flow purposes at these institutions, the Commission would 

recommend this measure be amended as follows: 

• Provisions permitting NJEFA to issue “working capital” bonds should require 
repayment of the bonds within the same budget year in which they are issued.  
The intent of the current bill provisions is to permit short-term borrowing for 
purposes of covering periodic expenses during times of the year when a 
school may not have sufficient cash flow (such as the time before tuition 
payments are received from students). As the bill is currently drafted, 
however, a school could use taxable working capital bonds to finance long-
term budget shortfalls.42 

 
• Institutions should be required to justify the need for “working capital” on a 

cash-flow basis during the current budget year prior to being authorized to 
take advantage of this unique borrowing mechanism. 

 
 
 
6. Strengthen and Position Rutgers University as a Leader in Higher 

Education Governance and Accountability  
 

Comprehensive reform of public higher education in New Jersey will succeed only if 

every state college and university is equally vested in uniform standards of governance, 

accountability and oversight pursuant to the common goals of effective administration and 

academic excellence.  Presently, that is not the case.  Nine so-called “senior” state colleges and 

universities share one enabling statute while three larger “research” institutions function under 

the direction of separate, individually crafted laws. Even among the research institutions, 

however, none matches the tailored empowerment of Rutgers University, which has enjoyed a 

                                                 
42 According to NJEFA’s executive director, the bill’s drafters presumed that tax-exempt bonds would be issued for 
“working capital” loans. He stated that a same-year mandatory repayment period was not specified in the bill 
because the Federal Tax Code pertaining tax-exempt working capital bonds already mandates repayment within 13 
months of the date the bonds are issued. However, the bill theoretically would allow NJEFA to sell taxable bonds 
for these loans. In such instances, the federal restrictions pertaining to tax-exempt bonds would be inapplicable, and 
state schools could bond for “working capital” loans with repayment periods exceeding 13 months for purposes of 
covering long-term budget shortfalls. Such loans could be refinanced repeatedly for 13-month periods without end 
and final repayment.  
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long and peculiar history of autonomy, occasionally to the point of being beyond the reach of 

government regulation and oversight.43   

That should not be. Rutgers is unique, but as the state university of New Jersey, it should 

not exist as an entity unto itself, exemplifying the system’s current bifurcated and disparate 

condition. Rather, it should be positioned and strengthened to lead that system positively – and 

by example – in the essentials of proper and authoritative self-governance, accountability, 

transparency and oversight.  In sum, while Rutgers’ autonomy should be preserved and 

protected, a balance must prevail in which this institution, as with the other state colleges and 

universities, is subject to the same fundamental oversight and accountability standards and 

requirements set forth throughout these recommendations.  

Achievement of this will require thoughtful changes to the university’s enabling statute, 

“The State University Law of 1956”, particularly with respect to Rutgers’ governance 

framework.   

Rutgers is governed by a Board of Governors consisting of just 11 members, six 

appointed by the Governor and five by, and from, a separate advisory body of Trustees. Given 

the enormity and complexity of myriad responsibilities facing institutions of public higher 

education in New Jersey – responsibilities that will only grow larger and more complex with the 

systemic reforms recommended in this report – the membership of this Board clearly should be 

expanded.  Thus, taking into account current circumstances and the unique status of this 

university, steps should be taken to determine an optimal level of membership for a newly 

constituted Rutgers governing board.  The Commission defers to the Legislature and Governor, 

in consultation with Rutgers and other parties, to decide upon an actual number but takes note 

that another leading research institution, UMDNJ – an institution with a comparable budget – has 
                                                 
43 See Appendix – “The Peculiar Status of Rutgers”  
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recognized the need for change in this regard.  Pursuant to the provisions of its own enabling 

statute, UMDNJ boosted the size of its governing Board from 11 members to 19 last year and 

undertook a number of other internal reforms designed to provide a better balance between self-

governance and oversight. 

As to accountability and transparency, the Commission during this investigation found 

access to financial and budgetary information particularly wanting at Rutgers, which lacks an 

integrated accounting system of the caliber reasonably expected of a premier public university 

that receives the largest single share of taxpayer funds distributed by the state to support higher 

education.  The university some years ago began taking steps toward achieving greater financial 

transparency with installation of the initial elements of a state-of-the-art financial accounting 

apparatus, the Rutgers Integrated Administrative System (RIAS).  University officials very 

recently have also reacted to weaknesses in financial controls by strengthening internal 

procedures and making changes to their existing accounting system.  RIAS, however, languishes 

unfinished amid an unwieldy amalgam of new and antiquated systems that limit the university’s 

ability to track and disclose financial information in a full and timely manner.  Thus, Rutgers 

should be provided with the resources necessary to make this system fully functional to meet the 

university’s own needs and to serve as a model for other institutions of public higher education. 

Finally, although nothing in the State University Law of 1956 expressly immunizes 

Rutgers from state oversight, language contained therein has given rise to a troubling set of 

circumstances. In some instances, Rutgers has maintained that the statute exempts it from state 

laws and regulations; in others, the university has agued that it is an arm of the state and thus 

entitled to the privileges and protections enjoyed by such entities.  Over the years, the courts 
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have been asked repeatedly to intervene and have issued rulings upholding positions taken by 

Rutgers on both sides of this contradictory equation.   

This bipolar, situational approach to oversight and accountability is inappropriate and 

unbecoming of an institution regarded by many as a flagship of public higher education in New 

Jersey.  More broadly, Rutgers’ persistence in clinging to this double-standard sets it apart from 

the rest of the state’s public higher education community and its citizens and sends precisely the 

wrong signal at a critical juncture in the history of that system, a juncture that requires leadership 

over self-interest.  Thus, the State University Law of 1956 should be subjected to thorough 

legislative and gubernatorial review to ensure that it is structured in such a way as to serve the 

best interests of Rutgers and the citizens of New Jersey while not detracting from its status in the 

larger and distinguished community of state-level public higher education.  Rutgers can protect 

its autonomy and standing and still meet the same governance standards set forth in these 

recommendations for all senior institutions of public higher education in New Jersey. 

 

7. Define and Codify State College and University Charters for Maximum 
Performance 

 
More than four decades have passed since New Jersey, after considerable study and 

debate, established a comprehensive, unified system of publicly-funded higher education.  Much 

has changed since then, and renewed questions abound, driven by significant events and trends.  

Apart from the recent history of scandal at UMDNJ and problematic issues associated with 

governance, accountability, oversight and transparency highlighted by this investigation and its 

resultant recommendations, the fundamental landscape of public higher education has 

experienced profound change since the early days.  
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Through statute, practice and judicial intervention, the system has evolved in ways that 

were not necessarily anticipated by its architects.  For example, as cited above, statutory tiers 

have emerged, one occupied by the nine senior state colleges and universities, another by the 

larger research institutions. 

Furthermore, since 1994, when the state withdrew from direct regulation, advocacy and 

oversight of higher education, the nine senior state colleges have received no central or 

coordinated guidance with respect to questions and concerns about their future course – for 

example, whether it is feasible or advisable for them to aspire to become “research” institutions 

in their own right. Similarly, the existing research institutions face their own array of unresolved 

matters, notably including the issue of proposed mergers, to the detriment of any reasonable 

process of planning for the future.     

As noted at the outset of these recommendations, this investigation dealt with issues and 

problems associated with but one leg of the higher-education stool, that of oversight, 

accountability and governance.  It is just as vital at this juncture, however, for policymakers in 

New Jersey to address the other two legs, i.e. matters involving actual academic and educational 

policy and those related to the sphere of public policy, primarily taxpayer and student tuition 

support.  The SCI lacks the special expertise required to delve into those areas. Therefore, the 

Commission recommends that a special Task Force on Higher Education be appointed by the 

Governor and/or Legislature to answer a host of urgent questions in these two realms: What is 

the status of the system today? Where is it going? Where do its component institutions fit in? 

How do they relate to each other? Should there continue to be two systemic tiers, one reserved 

for the research institutions, another for the senior colleges and universities? What are the current 
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and future fiscal implications for taxpayers, students and the institutions themselves? Are these 

institutions effectively and properly positioned to meet the best interests of the state as a whole?   

Most importantly, the Task Force should undertake a fundamental examination of state 

college and university charters broadly defined to include everything from the adequacy and 

appropriateness of their current enabling statutes to their mission, vision statements, goals, 

responsibilities and aspirations for the future.   

Utilizing the CHE in an advisory capacity, the Task Force – with adequate staffing and 

resources – should be comprised of individuals who understand not only the role and function of 

academic institutions higher learning but also the unique manner in which public policy is 

formulated and established in New Jersey.  

The actual work of the Task Force should comprise two phases.  First, it should examine 

the existing system to get a clear and accurate fix on the current status, structure, performance 

and goals of every state-level institution of public higher education in New Jersey. This review 

and analysis should take into account the entire landscape of the system, everything from 

academic and educational standards to capital planning, budget levels and taxpayer and student 

tuition support.  Within six months of its establishment, the Task Force should produce a report 

defining and assessing the present structure and charter of the system and its component 

institutions.  

Using that material and report as a foundation, the Task Force should move forward into 

a second, more critical phase to design and delineate a system-wide plan for academic excellence 

and effective, accountable administration of state-level public higher education going forward.  

Again, as with the first phase, this exercise should take into account every significant issue 

relevant to public higher education in New Jersey.  But the ultimate goal of this second phase 

 121



 122

should be to “look over the horizon,” to recommend sensible and viable ways to build upon and 

improve the present system and to chart a productive and effective course for state public higher 

education and each of its component institutions well into the future. 
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THE PECULIAR STATUS OF RUTGERS 

 Rutgers University has a checkered history in which it has grown dramatically with 

generous taxpayer support over the years while simultaneously arguing – with a good deal of 

success in court – that it should be free of regulation applicable to other traditional public 

institutions funded by the State. 

 Originally chartered by the King of England in 1766 as a Dutch Reform Church-

sponsored private school called Queen’s College, the institution changed its name in 1825 to 

“The Trustees of Rutgers College in New Jersey” in recognition of Colonel Henry Rutgers, a 

generous donor and Revolutionary War hero. Scholastically classical and professional, the 

school provided parochially-sponsored training for clergy, legal practitioners, educators and 

physicians.  

As early as 1858, however, the school, though private, began to feel the impact of public 

funding when the New Jersey Legislature sought and received federal funds to buy land for a 

college to promote the science and practice of agriculture. In 1864, the Legislature received 

additional federal funds from the First Morrill Act1, which stated, in part: 

 
[T]he leading object shall be, without excluding other scientific and 
classical studies and including military tactics, to teach such branches of 
learning as are related to agriculture and the mechanic arts, . . . in order 
to promote the liberal and practical education of the industrial classes in 
the several pursuits and professions in life.2 
 

Rutgers was designated the recipient of these federal grants because of its existing 

scientific curricula. Acknowledging the school’s ability to provide a platform for training the 

“industrial class” as referenced in the Morrill Act, the Legislature continued to earmark state and 

federal grants to Rutgers for promotion of the sciences. Though the Rutgers Agricultural School 

was designated as the State’s land-grant college, state and federal funding over the years evolved 

to cover education in the mechanical arts, English and various branches of the mathematical, 

physical, natural and economic sciences. 

 In the ensuing decades, an infusion of public money prompted concern over the need for 

public control.  In 1945, after re-examining the State’s relationship with Rutgers, the Legislature 

                                                 
1 7 U.S.C. §§ 301 et seq.  
2 7 U.S.C. § 304. 



established a Board of Regents to oversee State property interests at institutions of higher 

learning that received State funds. The same year, the State and the Rutgers College Board of 

Trustees jointly designated the school as a university. The Legislature called it an 

“instrumentality of the State for providing public higher education,”3 and its property and 

educational facilities were impressed with a “public trust for higher education”4 of the people of 

the State.  Thereafter, all of the parts of Rutgers became subject to the general superintendence of 

the State Board of Education, even though it continued to function as a private corporation bound 

by a contractual arrangement between the Trustees and the State. Under that arrangement, the 

State bought collegiate educational services in return for a promise of annual appropriations from 

the Legislature.5   

Rutgers subsequently grew, absorbing other schools, expanding its curricula and degree 

programs, establishing a college for women and merging with existing State teaching colleges 

and a school of law. During the course of this expansion, it received ever-increasing State 

appropriations, and, in time, legitimate concerns arose over who or what ultimately was 

responsible for overseeing the university’s operating and capital accounts. Given the taxpayers’ 

rising stake, it became apparent that the school’s hybrid, private-yet-public status was no longer 

appropriate. This realization coincided with an urgent recognition that New Jersey required a 

modern, State-level higher education structure in order to properly and fully educate its children 

in the arts and sciences and to retain them to compete for employment in New Jersey’s diverse 

economy. 

Thus, the Legislature enacted the “Rutgers, the State University Law of 1956,”6 creating 

a new system of governance for the institution.  The proprietary Board of sixty (60) Trustees 

ceded their authority over education and general supervision of the university to an eleven (11) 

member Board of Governors,  six (6) to be appointed by the Governor of the State of New Jersey 

with the advice and consent of the Senate and the other five (5) appointed privately and directly 

by the Board of Trustees from their own membership.  This eleven (11)-member board was 

empowered to run the institution through in large part, State appropriations.   

                                                 
3 Rutgers v. Piluso, 60 N.J. 142, 155 (1972). 
4 Trustees of Rutgers v. Richman, 41 N.J. Super. 259, 269 (Ch. Div. 1956).  
5 See id. 
6 Rutgers, the State University Law, L.1956, c. 61, §§ 1 et seq.  (current version at N.J.S.A. 18A:65-1 et seq.). 



Despite establishing a new governance structure, the Rutgers’ Law preserved the 

historical status of the university’s “Corporation.” Also, its Trustees retained an advisory role 

and control of properties, funds and trusts vested before August 31, 1956. After that date, net 

income from these funds was to be made available to the Board of Governors and held impressed 

with the public trust for higher education. By retaining title and control over the properties, funds 

and trusts, including the existing endowment invested by them as of the date of the Rutgers Law, 

the Trustees were given the responsibility to generate funding and to distribute net income from 

their investments to offset the cost of running the university.  

The title to all properties paid for by State or federal appropriations and used by the 

university for educational purposes was to remain State property, and all university accounts 

were made subject to State audit.   

In essence, this had the effect of commingling State and private funds for educational 

pursuits, thereby impressing all funds legislatively appropriated or those generated by the 

Trustees for the express purpose of providing cost-effective and quality higher academic 

education for future generations of New Jersey residents.  

      The Rutgers Law of 1956 also contained problematic language that opened the door to 

inconsistency in how the statute would be interpreted with regard to the degree of control and 

oversight by the State.  A key provision, in pertinent part, states that: 

 
The boards [Governors and Trustees] shall have and exercise the powers, 
rights and privileges that are incident to their respective responsibilities 
for the government, conduct and management of the corporation, and the 
control of its properties and funds, and of the university, and the powers 
granted to the corporation or the boards or reasonably implied, may be 
exercised without recourse or reference to any department or agency of 
the state, except as otherwise expressly provided by this chapter 
[N.J.S.A. 18A:65-l et seq.] or other applicable statutes. [emphasis added] 
N.J.S.A. 18A:65-28. 
 

 Although nothing in the statute expressly immunized the university from State oversight, 

this language has proved over the years to be a major stumbling block to that end. Indeed, 

through sheer deference by the courts to the theory of literal statutory construction, the law has 

been interpreted to grant wide, almost absolute, autonomy to Rutgers. Moreover, the provision 

referenced above has enabled the university, virtually at its own choosing, to determine when it 



elects to be considered a State instrumentality or agency subject to laws that apply to all other 

State institutions and when it does not.  

In 1970, in Rutgers v.  Kugler7 the court, relying on a memo written in 1955 by then-

Governor’s Counsel Joseph Weintraub to Governor Meyner, interpreted the legislative language 

to mean that Rutgers was exempt from complying with competitive bidding statutes8 applicable 

to all other agencies and instrumentalities of the State.  See id. at 430-31.  The sum rationale of 

the Kugler decision was: 

 
If the intent had been to incorporate the public bidding statute into the 
1956 [Rutgers Law], the Legislature would have done so expressly.   
110 N.J. Super. at 429. 
 

Rutgers argued that since it does not enjoy privileges generally granted other State agencies, it is 

not the State or an agency thereof. See id. at 433. Rutgers also asserted that its capital 

improvements were not subject to review by appropriate State agencies.  

Rutgers has successfully used the Kugler decision to argue in other courts that it is unlike 

other State agencies and that statutes applicable to other institutions, such as the enabling statute 

for the University of Medicine and Dentistry of New Jersey subjecting UMDNJ to public bidding 

requirements, do not apply to it. The university’s position is that the Rutgers Law was crafted so 

as to limit the authority of the Legislature to only those powers that were not expressly granted 

by that statute to the Rutgers governing board.  The contention is that Rutgers is not subject to 

any statutes applicable to State or public agencies unless the provisions were specifically 

incorporated within the 1956 Law. 

It is difficult, however, to reconcile that reasoning with arguments raised by Rutgers in 

other cases over the years in which the university has taken an opposite position.   

  In 1972, in Rutgers v. Piluso, Rutgers argued conversely that it was a State 

instrumentality and, like the New Jersey Turnpike Authority, the Garden State Parkway 

Authority and similar public entities, was not subject to local zoning laws, but rather was 

governed by applicable State statutes.  See 60 N.J. at 147.  Hence, Rutgers successfully argued, 

and the Court accepted, the proposition that the university is a “full-fledged State agency” 

                                                 
7 110 N.J. Super. 424 (Law Div. 1970), aff’d, 58 N.J. 113 (1971). 
8 N.J.S.A. 52:34-6 et seq. 



performing an essential governmental function for the benefit of the people, and that the 

Legislature would not intend that its growth and development should be subject to restrictions or 

control by local land use regulations.  See id. at 153.9 

 Thus, as a result of Piluso, Rutgers, for zoning purposes, is recognized as a State entity.  

On the other hand, Kugler declared that Rutgers should not be treated as a State entity because 

the 1956 Law states that the Board of Governors’ autonomous powers are “without recourse or 

reference to any department or agency of the State except as otherwise expressly provided by 

[that 1956 statute] or other applicable statutes.”  Id. at 158. 

These differing interpretations have enabled Rutgers to argue that it is immune from any 

law that its own governing body deems inconsistent with its own autonomous growth or 

operation. In addition to Rutgers’ exemption from public bidding statutes and zoning laws, the 

university is not required to comply with any aspect of the State College Contracts Law.10  

Rutgers has argued that it is not a State college pursuant to Chapter 64 of Title 18A, since it is 

governed by its own statute, Chapter 65 of Title 18A, and that different rules apply, resulting 

from its distinct charter.  Furthermore, Rutgers is not subject to civil service rules; it has full 

control over internal personnel practices, despite the fact that its employees are paid as State 

employees and granted the same benefits, including pension entitlements, as thousands of other 

State employees.11 

 In another area, although there would appear to be no reason why Rutgers – or any New 

Jersey state college or university for that matter – should ignore “pay to play” legislation enacted 

in 2005, Rutgers does just that.  The legislation, requiring vendors to disclose contributions in 

excess of specific amounts, plainly states that the Act “shall apply to State agencies, including 

any of the principal departments in the Executive Branch and any division, board, bureau, office, 

commission or other instrumentality within or created by such department and any independent 

State authority, board, commission, instrumentality or agency.”12 (Emphasis added.)  However, 

as confirmed in a letter provided by Michael C. Quinlan, Associate Vice President for Business 

Services at Rutgers University, “Rutgers does not ask its vendors to complete any form reflecting 

                                                 
9 When it enacted the New Jersey Tort Claims Act in 1972, the legislature, reasoning that Rutgers is an entity which 
exercises governmental functions, included Rutgers within the definition of public entities protected by the Act.   
10 N.J.S.A. 18A:64-52 et seq. 
11 Rutgers employees’ health benefits (including dental and prescription drugs) are paid for out of the General State 
Treasury and are not included within Rutgers’ budget appropriation.   In 2007, that amount was $109.1 million. 
12 N.J.S.A. 19:44A-20.23. 



whether that entity has solicited or made any contribution of money, or pledge of contribution, 

including in-kind contributions to a candidate committee or election fund of any candidate or 

holder of public office of Governor or to any State or County political party committee.”   

 By contrast, the Rutgers governing body by resolution in 1983 selectively acknowledged 

that it should be bound by the New Jersey Conflicts of Interest Law. 13   

Also, although Rutgers has agreed to comply voluntarily with New Jersey’s recently 

enacted disclosure laws for Board members, the university does not acknowledge a legal 

obligation to do so, despite the fact that Governor Jon S. Corzine’s Executive Order No. 14 

specifically references members of governing boards of State colleges and universities.   

 This straddling has extended into the federal courts as well.  In the 1987 case, Kovats v. 

Rutgers,14 the Rutgers Board of Governors argued that it is an “arm” of the State and, therefore, 

should be granted 11th Amendment constitutional immunity insulating it from lawsuits. The court 

ruled against Rutgers, finding that it remains under state law an independent entity able to direct 

its own actions and responsible for its own judgments.  Id. at 1312.  Ironically, in a prior matter 

in 1974, the university argued on one hand that reliance upon the Rutgers Law of 1956 gave it 

power to sue and be sued, yet on the other that it was beyond the reach of the New Jersey 

Contractual Liability Law,15  thus reflecting yet another example of Rutgers’ situational legal 

interpretation of its own enabling statute. 

 Despite Rutgers’ objections, the courts have also held that, like all other public bodies, 

Rutgers is bound by Open Public Records Act (OPRA).16 The university also complies with the 

requirements of the Sunshine Law17, which establishes the right of all citizens to have adequate 

advance notice of all public meetings and the right to attend meetings at which any business 

affecting the public is discussed.  In this instance, Rutgers complied even in the absence of any 

court having so ordered. The university also was directed to comply with Governor Corzine’s 

executive order requiring each State department, agency, authority, college, or university, to 

designate a liaison to the newly created Division of Minority and Women Business Enterprise 

within New Jersey’s Office of Economic Growth. This obligation to adhere to State law 

enforcing diversity and equality was never envisioned in the expressed provisions in the Rutgers 
                                                 
13 N.J.S.A. 52:13D-12 et seq.  
14 822 F.2d 1303 (3d Cir. 1987). 
15 See Frank Briscoe Co. v. Rutgers, 130 N.J. Super. 493 (Law Div. 1974). 
16 N.J.S.A. 47:1A-1 et seq.; cf. Keddie v. Rutgers, 148 N.J. 36 (1997) (addressing the Right-to-Know Law). 
17 Open Public Meetings Act,  N.J.S.A. 10:4-6  et seq. 



Law of 1956, another example of the need for the legislative intent of that Law to be reviewed in 

light of changing circumstances. 

 Rutgers is also bound by the 14th Amendment to the U.S. Constitution, despite its 

shocking argument that, as a private institution, it is not. In the case of Handsome v. Rutgers,18 

when litigation was brought against the university for not releasing the transcripts of a student 

who had claimed bankruptcy and had outstanding student loans, Rutgers took the position that it 

acts in a proprietary rather than governmental capacity and should not be regarded as an arm of 

the State.  Id. at 1367, n.7.  In a decision written by Judge Herbert Stern, the court rejected this 

notion, finding that Rutgers is the State University and an arm of the State and, as such, is bound 

by the 14th Amendment. It held that Rutgers cannot discriminate against a bankrupt student’s 

request for records and deprive an individual of a fresh start.   

 In Fine v. Rutgers, 163 N.J. 464 (2000), the New Jersey Supreme Court had to decide 

whether Rutgers is a public agency for purposes of Rule 4:3-2(a), providing the venue rule for 

contractual causes of action.  The Rule states that lawsuits against public agencies must be filed 

where the cause of action arose: “The right of a litigant to choose his own forum is required to 

yield to the venue Rule’s objective of minimizing inconvenience to public entity defendants.”  

Id. at 472.  The Court acknowledged Rutgers’ “hybrid status” and reviewed the history of 

litigation in which Rutgers had asserted that it was, and in other cases conversely was not a State 

entity, and found that whether or not particular law is applicable to Rutgers depends upon a 

consideration of both the laws’ general purposes as well as the purpose of Rutgers’ enabling 

statute.  The Court said that the Rutgers law created a public, but autonomous, institution.  

Therefore, unless public status would “frustrate the purposes of the Rutgers charter,” or the 

primary purpose of the underlying law or Rule, Rutgers ordinarily should be considered an 

instrumentality of the State.  See id. at 471-72. Accepting Rutgers’ argument that the recognition 

of their public status for purposes of the venue Rule would not frustrate the purpose of the 

Rutgers Law or compromise Rutgers’ autonomy, the Court held that Rutgers was entitled to the 

venue preference enjoyed by other public entities under the Rule.  See id. at 472 -73. 

 

 

                                                 
18 445 F. Supp. 1362 (D.N.J. 1978). 



Conclusion 

 Compliance by Rutgers University with laws designed to promote a statewide public 

policy for all public institutions of higher education in New Jersey is critical.  However, the 

confusion that reigns because of the statutory construction of the Rutgers Law of 1956 and the 

problematic interpretation of it by the courts hampers the creation of a strategy for universal 

standards applicable to all public institutions of higher education in New Jersey.     

 The Judiciary has been put into the uncomfortable position of having to adjust to Rutgers’ 

bipolar arguments that it is on one hand a proprietary institution with all inclusive powers 

granted in the 1956 Law, and on the other that it is a State instrumentality or agency exempt 

from local laws, constitutional amendments and conflict of interest laws. That should not be. It is 

apparent that the struggle should be lifted from the courts. The “Legislative will” to design a 

comprehensive and cohesive plan for the unification of higher educational needs for the next 

several generations of students in New Jersey should be placed in the hands of the Legislature to 

rewrite the charters and resolve the debate over appropriate standards for all institutions to abide 

by, including Rutgers.  Academic freedom and institutional distinctiveness are not antithetic with 

accountability and transparency.  Public funding of higher education requires rational State 

oversight.  New Jersey currently possesses neither a strong regulatory coordinating agency nor a 

centralized university system.  The Legislature and Governor should decide which course to 

follow.  If not, the status quo of decentralization epitomized by Rutgers hybrid status and the 

separate development of the missions and aspirations of State colleges and universities will 

continue to impede the achievement of quality and cost efficiency in the creation of a truly 

effective statewide system of public higher education. 

 



N.J.S.A. 52:9M-12.2 provides that: 
 

a. The Commission shall make a good faith effort to notify any person whose 
conduct it intends to criticize in a proposed report. 

b. The notice required under subsection a. of this section shall describe the 
general nature and the context of the criticism, but need not include any 
portion of the proposed report or any testimony or evidence upon which the 
report is based. 

c. Any person receiving notice under subsection a. of this section shall have 15 
days to submit a response, signed by that person under oath or affirmation.  
Thereafter the Commission shall consider the response and shall include the 
response in the report together with any relevant evidence submitted by that 
person; except that the Commission may redact from the response any 
discussion or reference to a person who has not received notice under 
subsection a. of this section. 

d. Nothing in this section shall be construed to prevent the Commission from 
granting such further rights and privileges, as it may determine, to any person 
whose conduct it intends to criticize in a proposed report. 

e. Notwithstanding the provisions of R.S. 1:1-2, nothing in this section shall be 
deemed to apply to any entity other than a natural person. 

 
 
The following materials are responses submitted pursuant to those statutory 

requirements. 
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