











- If-they do that, the next questmn 18 why can ’t they do it
for the supplemental benefits ¢

Tan Wirress: I had brought up a point earlier and it may

not be on target to what you’re saying, I think we have to

_ bear in mind that this was a negotiated benefit, no one had

it before we got it in our contract The reason why we had

it was because there’s just no control over certain things
unless there are other kinds of regulations.

The state plan does not allow for much diversion from
what the law says that you are entitled to, since we are
members of that plan. I mean, people don’t have to worry
about interruption, because Blue Cross’ people do that. But
with the fringe benefit plan, there is a flexibility as to what
the pla,n is. You know, we may not want what the Board
wants.

" During his appearanee, Pietro Petino, the TUnilon-appointed
trustee who was chairing the Fund at the time of the hearing,
submitted a lengthy dissertation on why the Fund entity was
essential,

He said that the Fund’s functlon beging with the enrollment of
beneficiaries, to provide the basis for Prudential’s processing of
claims. The small office staff, he continued, maintains records on
individual claimants. A ‘‘major task,”’ also, is to ‘‘keep very
close tabs’’ on prescription benefits. The office alzo maintains and
updates an eligibility list, handles litigation over the misuse of
benefits. Because the Fund is ‘“separate’’ from both the Union
and the school board, it ‘‘cannot be put out of existence by a
unilateral decision’’ of the school board. Petino also made these
comments : : :

" The Board at any point in time can’t just decide to abolish
the benefits for the be%eﬁemmes or the employees w the
Newark school system. S

If the Board is allowed to take over the beneﬁts the total
beneﬁt package of the employees, the demtal, optical and
‘wision, on the horizon, very possibly, depending upon the
,pohtwal circumstances n the czty at thaﬁ tzme, the be%eﬁts
could go poof.

Under the ems_iing structure, under the ewistfmg_stmeture,
that can’t happen. And 5,000 employees and approvimately
another 15,000 family members or 20,000 people won’t lose
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‘their bemefits because of political whims or a vecalcitrant

. \‘ - Board of Fducation.

The Fund is functioning in the best interests of the

- beneficiaries and I'd like to see it continue and I believe

. we’ve shown, at least since my tenure, and that’s all I can
speak to, because swmce I got ow there that the Fund can
- operate eﬂic@emly wm a manner that’s in the best interest of
the beneficiaries. : :

- TEE CHATRMAN: At the outset T thmk you S&ld that there
Would be no record of the enrollment of 5,000 people if the
. Fund hadn’t done that, but it’s the same 5000 people the

5 Board of Educatmn has enrolled, is it not?

Ter Wrirness: You have to understand something, it
changes. That 5,000 changes.

- Tar Cuamrman: Of course, it changes. It changes for the

Board and it changes for the Fund. If the Board [benefits
- office] is understaffed now, there’s no reason Why it should
- . Temain understaffed.

Ter Witwess: But that’s not a decision that t]:us Com-

- mission or the Union or anyone can make.

Tar CHARMAN: I'm just replying to. What you ha.ve said

- inpart.

" Tug WITNEss: Well, you’re talking—yes, you’re talking
hypothetically, but the understaffing has taken place, to my
knowledge, for at least four to five years, and we’re talking
about the benefits to people the service to people and—

- CoMMISSIONER Zazgatr: Putting the service aside, the
Judge’s point is, is not the Board of Biducation in possession

" * of the same 5,000 or so names?

- Tae Wrirvess: They’re not as—ves, they are, but we
- keep more accurate records. In other words, our staff, as
~ soon as Board minutes come out, where én employee is hired,

- an_employée is fired, an employee ig—goes onleave, an

employee dies, we go to our records and we change them.

. It’s an 1mmed1ate process, which is necessary to update the

files. '

"I don’t want to get 1111:0 matters, probably I shouldn’t but
our’ recordkeepmg is excellent We 'WOI‘k in an efﬁment
" manner .
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~ Although Visotski said during questioning at the S.C.I. office
that the Fund was primarily the school board’s conduit to
Prudential, he altered this view at.the public hearing:

Q. Would it be fair to say, Mr. Visotski, that the Fund
was essentially o conduit for the money going from the
Board to Prudential? :

A. Mr. Hart, no. I know that when I testified in executive
hearing you asked precisely the same question and at that
time I said yes. But it’s not, it’s not fair to say that that’s
s0. The money simply did not pass through the, directly from
the Board into the Fund and then directly into the insurance
carrier. There was significant decisions, policy decisions,
that were made by the Fund, by the Trustees. There was
different handling of the monies. No, I wouldn’t say it was
a conduit, it was not just pass-through.

Q. Well, what did the Fund do with the money other than
forward the premium to Prudential?

A, Well, as I indicated before, the Fund paid, paid the
salaries of maintaining of the employees of the Fund; they
paid the expenses of maintaining a Fund office and these
were essential in providing the services to the employees
and the participants of the Fund. That wasn’t done simply
by passing on the premium payment fo the insurance carrier.
That was done because some monies had been diverted, if
you will, to be expended in the Fund’s office for these
additional services, and they were substantially different
services, too. The services that the Fund office provided,
gir, were nof limifted to the three benefit programs which
yvou asked, you asked and T identified.

Q. So, essentially, you have changed your opimon as to
whether or not the Fund office was a condut since you
appeared i executive session in September?

A, Well, in a way it was, sir. In a way it was to the

- extent that the bulk of the money that was paid by
Prudential—I’m sorry—by the Board of Kducation to the
Fund and then from the Fund on a monthly basis to the
insurance carrier, in that context, yes, it’s a condnit. But

» + if the ' money was simply paid directly, all the money was
simply paid to the Prudential, all of the addifional services
which I alluded to, and I can expand on it if you like, would
not have been provided, and that certainly is out of the
‘context of a conduit. That’s a substantially different concept.
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So T'm not retracting the statement, but I think I just
expanded on it a little bit.

The Commission also put the question of the Fund’s usefulness
as an administrative entity to Rev. Oliver Brown, the president of
the Board of Education since May 8,1984:

CommissioNER Zazzari: Reverend, what’s vour reaection to

- . the question as to whether this Fund should continue in exis-

‘tence? Others have debated that question. Should this Fund
.eontinue in existence? If so, why? If not, why not?

Tar Witwess: . .. ’m not in a position to say whether or
not, whether this entity needs to be or needs not be. That is
a judgment that I want to reserve for the whole Board to

- make and that I wounld just simply advoeate and speak in
behalf of the Board’s posture, in light of all the information
that is coming before us, now, and the recommendations that
you will make, I would Teserve, you know, Judgment at that
time,

CommrssioNer Zazzati: I understand what you’re saymg
and T respect that, but you're talking about an opinion, in
effect. But do you think these trustees and the secretaries

- and the administrator, whoever that administrator may be,
serve a function?

Ter Wirness: Okay, let me put it this way, under the
existing [trustees] and the existing staff, the Board is very
confident and T personally am very confident in terms of
what they’re doing . . .

% % *

Commissionsr Zazzari: I appreciate what you’re saying,
and again as I said to a witness yesterday, I'm nof eross-
examining you in the traditional sense. Let me ask you
another difficult question, Do you think your Board of

- Education staff ean do the job that the Fund is doing now
as well or better?

TrE WirsEss: As one of the Commissioners indieated, we
_are doing it with one body or excuse me, several other bodies.
If it is suggested and agreed by the trustees and by the

- Board that we should do it, T eould assure you we would do it.

. ComMpisstoNER Zazzatl: So you want to make ita product
of agreement or consent. - .
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5 Tre Wrrness: It has to be. We’rein-an a,greement I Would
not want to violate those agreements, yes. '

w2 vl Teir CHARMAN : You're saying, in effect, that yf)uﬁt"liihk
(E ?your Board of Education has the ability to properly handle
the 5,000 teachers’ supplemental benefits now bemg handled
Lin part at least by the Fund is that correct? .

“Tae Wrrness: I said if it is by agreement that we-should
' .do this, then we Would provide whatever is necessary to do
it on the basis that we’re doing it for several other units,

- PEE CmAmMaw: There’s testimony here that you have

. not had sufficient people to properly handle the claims and

.. the benefits of the 5,000 teachers; the claims and the benefits
- you do handle. Do you agree with that?

. Tm= Wrriss: 1 think that they are refleéting & record
"~ even prior to my commg that that has been the case.
T cannot argue with that. '

.. .Ican only give you assurances in terms of, should such an
" arrangement be made now, we would make the necessary
'.. resources, personnel available to do what needs to be done.
. But that has to be by an agreement, by an arrangement

Changing Conditions at the Fund

. As the Commlssmn 8 mqmry moved toward a public presentatlon
of its findings, a succession of events occurred which prompted
substantial changes in the Fund’s operation, A number of these
events were outside the scope mandated by the Commission for its
inquiry into the Fund. Such events included the Newark school
election impaet on the composition of the Board, a more-accom-
modating. ‘Board-Union relationship' than in the past and the
conclusion of a spirited legal controversy over financing the benefits
that had proceeded apace with the Commission probe. These events,
in ‘combination with the Fund’s worsening fiscal condition, led
nltimately to a negotiated agreement between the Board and the
Union. Under this arrangement, the Board basically agreed fo
finance the dental, vision and prescription benefits at their actual
coit of $471 per eapfca (as estimated by Prudential Insurance Co.,
the carrier) instead of at the inadequate former rate of $200 per
capita, and the Uniod basically agreed to accept certam 1mprove—
ments in the structure and operation of the Fund. :
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- Superior Court Appellate Ruling

On Juné 20 1984 the Appellate Division of Superlor Court
handed down a cruelal decision in a suit by the Flund. This litigation
¢entered on the meaning of Article 13 of the 1982 Board-Union
contract, relating to the Board’s annua) $200 per capita contribution
to the Fund. The Union contended—and the Fund agreed— that
Article 13 mandated the Board to pay a substantially larger sum
necessary to maintain the health benefits at present levels. The
appellate decision, however, reversed a Chancery Division ruling
that had compelled the Board to contribute fo the Flund at a rate
higher than the $200 per capita rate speeified in the contraect.
Unlike the lower court, the Appellate Division found no ambiguity
in Article 13 under the terms of the trust agreement which estab-
lished the Fand in 1976.

-The appellate panel also held that the Board could move to
recoup the additional payments it had made to the Fund and
further declared that the Board “legally need not renegotiate” the
controversial provision for a $200 per capita rate base until the
1982 labor agreement expired in 1985. :

Nonetheless, according to minutes of its Aungust 14 meeting, the
Board of Hducation agreed to pay for the “actual cost” of the
benefits, which Prudential had estimated at $471 per capita. The
minutes noted further that the Board eould not recoup the addi-
tional payments already made to the Fund since it had failed to
act within the 15-day limit set by the Appellate Division opinion.
Also the minutes stated that the Board’s enlarged payments
would not cover benefits for Union and Fund emplovees or the
Pund’s administrative expenses.

The Oormmssmn reviewed this 11t1ga,t10n with Trustee Pletro
Petino, who chalred the Fund at the tune of the public hearmg

BY MR MoRLEY

Q. Is it correct to say that the litigation was required
 because without increased financial support from the Board
of Education, the Fund would be unable to meet its com-

- mitments to provide its benefits?

. A. That’s correct. It was a decision of the trustees prior
to my being appointed to bring about the litigation. I want
that understood. It was the trustees who brought about the
litigation against the Newark Board of Educatlon concern-

ing the funding.
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Q. Is it correct that the litigation finally came to a con-
clusion with a decision by the Appellate Dwision of the
Superior Court which held in favor of the Board of Kdu-
cation? And essentially what the Appellate Division held
was that the Board’s obligation to the Fund was Lited
to $200 per year per capita? .

A. Yes, that'’s correet.

Q Is it also correct, however, that in szte of that de-
eision, that ultimate decision by the Appellate Division, the
Board of Education is, today, making a contribulion, a per
-capita contribution to 'the Fund which ts in excess of $200
a year?

~A. That’s correct.

Q. Can you explain how it came about in the face of the
Appellate Division’s decision in favor of the Board, that the
Board nonetheless increased its rate of contribution to the
Fynd? :

A. That was through the negotlatlons process between the
Board and the Union, : :

Q). Whomnegotiated on behalf of the Union?
A, Carole A. Graves, president, and myself.

Board-Unior Agreement

The negotiations during the summer of 1984 led to an agreement
which the Board ratified on August 14 that assured the financing of
supplemental benefits at eurrent levels. The agreement noted that
the Fund had termmated Visotski and “all expenses and benefits
attached to his position,” that the vaeancy created by Visotski’s
dismissal “shall remain unfilled,” that the trustees had assumed
day-to-day Fund management and that travel expenses for Fund
trustees and employees and been suspended. It also stated:

(1) That the Board’s eontribution to the Fund “Shail be
- sufficient to cover the actual eost of benefits [only] to be pro-
_v1ded for Fund beneficiaries;”

(2) That such payments of costs exclude beneficiaries
identified by the Fund on its Schedule “B” payments, refer-
ring to Fund and Union employees. '

" (3). That the eeduetlble for pleSGI‘lpthIiS be mereased
" from $1 to$2; _
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© 7 (4)That the Supplemental Fringe Benefits Fund be a
“negotiable item” to be addressed at future Board-Union
negotiations.

{8) That such negotlatlons be conducted as SO0N as pos-
sible in order that the Fund item can be “addressed in its
proper forum and context;” and

“(6) That a full complement of four Fund trustees be
appomted

Counsel Morley also questioned Petino about this Board-Union
pact:
(). Did the Board of Education require of a%y enmty some-
thing in return, condztwns, agreements, promises, wn refurn
for ils agreement to increase the funding?
A. There were agreements made with the Newark Teach-
ers Union.

Tas Crnamvan : Well, what were they?

Tre Wirsess: All right; one of them was for the trustees
to—they were going to recommend that the trustees from
both sides inerease the co-payment in the preseription plan
from one to two dollars. May I look in my records? I can
give you better information than off the top of my head.

Q. Perhaps I can help you with that. Could you hand

the witness a copy of P-528 If you look on the last page of

that. Is it your understanding that that document, there,

~represents the substance of the agreement between the

- Board and the Umon with respect to the increased funding?
A. Yes, sir.

Q. Okay. The first cow,dq,twfn there is that the Newark
Board of Education will fund actual cost, is that right?
A. Correct.

- Q. The second entry there is that the payments of—such
payments and costs will exclude beneficiaries identified by
the Fund on its Schedule B payments. Can you explam
“what that means?
A .Those were the individauls that worked for the
Fund, ‘the clerks and Mr. DeFranco, who is a part-time
accountant and then the supervisor of the three clerks.

The festimony turned to what Petino deseribed as a ‘“‘Board
p0s1twn” to restrict. the nse of the Board’s payments fo benefits
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only. He said that was not the “understandmg” reached during
the negotiations, -

As it turned ouf, Petino had arranged with Prudent1a1 to utilize
$37,000 of -an antlclpated year- end dividend, that customarily
would go -into a reserve account, to pay-off the Fund’s overdue
bills. This maneuver focuse'd-fattenti'on on the precarious fiscal
condition of the Fund entity and on the issue of how the Fund’s
administrative costs were to be financed. The testimony on this
subject:

By Mz. MorrEY:

Q. Let me ask you a furtheaf question about the first item
‘om that document, the word ‘‘only’” has been penciled in on
the copy I hcwe whwh was made from the Board of

' EMcatmonmnutes o

With the addition of that word there, is il your under-
standing, as a trustee of the Fund, that that eniry, there,
means that the contributions from the Board of Education
camnot be used to pay any admzmstmtwe expenses of the
Fu%d?

A. That’s a Board position. The Board penciled in
“¢iomly®’ in their executive session. That was not the under-
- gtanding during the negotiating process between the Board
- “and the Union.- In other words, that penciled in ““only’’ is a
- result of their Executive Session. When they come out of
Executive Session, they had added ‘“only’” to it.  That was
not the undrestanding during the negotiating process.

Q. Let me read you that eniry withowt the word “‘only’
- penciled in; “‘that the Newark Board of Education’s contri-
bution to the SFBF shall be sufficient to cover the actual
cost of benefits to be provided for Fund beneficiaries.””

Do you read that language, as o trustee of the Fund, to
mean that the Board’s contributions cannot be used to pay

administrative- expenses? -
A. No, I don’f, because part of the beneﬁts is the
- administration of the benefits. They go hand in hand.

Q. At any time since this agreement was entered into with

) the Board of Education sometime back in August of this
year, has any portion of the funds contributed by the Board

" been used to pay administrative expenses? | -
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A. On one occasion,” with the 'appfovalﬁf Prudential,

" Mr. Walker in specifie, who’s the accountant representative,
....as chairperson, I'effectuated a one-time payment of $160,000

to Prudential as a premium payment and the $37,000 which
- niormally Prudential put in the special reserve account was
-—the Fund was-allowed -to keep to bail itself out of severe
financial conditions and this was—I believe it was in August
. that this oceurred, and then later on, it was reported in full
“and in’ total to the new Board of Trustees, who were
appointed by the Board of T Dduca.tlon '

Q. Did you, and by you, I mean the Fund or the body of
the trustees, at any time before or after withholding the
$37,000, commumnicate with the Board of Education and
obtain the Board’s acquiescence in the w@thhold@%g of that

 wmomey to pay administrative expenses?

A. They were aware that that took place.
Q. Did they agree with you that the withholding of the
$37,000 was within the Board’s understanding of the agree-
ment? . o S _

A. We have disagreements over that even today.

Q. My question is what did they say—

A. They didn’t say they agreed or disagreed. -

Q. They just looked at you and walked away?

A, Tt was part of a discussion. It doesn’t occur like that
= where— S _ '

Q. What was- thew response?

- A. Tecan’t recall their responge at that time.

Q. Is any of that $37,000 still available to the trustees for
paying administrative expenses?

A. By the end of the month December 315t there will be
none left,

. What adm@mstmtwe ewpenses does the F@md still
have? e
" A, Salaries forrthe four individuals.

- Q. Do you know what those salaries total?
- A:.For those four people for. 12-month. posﬂ'.lons it’s

461,000,

Q. Okay. What other adm@mstmtwe eacpe%ses cloas the
"Fu%d have right now? . - .
A, “We have insurance to pay
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Q. What is that annually?

A. T’1l have to apprommate it. 1 know ﬁduclary respon—
sibility poliey is coming due, I was made aware, which is
$10,000 in itself, so T would say in terms of insurances, total
ingurances, I'm going to guess at $20,000. Now, that’s a
guess because if you give me time, 1 may be able to find the
reports of—

Q. That’s close enough. What also is there in administra-
' tive expenses? Do you have tawes on the building?
A. Taxes on the building.

Q. How much is that?

A. What I'm reading from, for your benefit, is an
October 22, 1984, memorandum to me from Mr. DeF'ranco,
subjeet is cash requirements for October, ’84, And it sets
forth the cash needed for payment in premiums, payrolls
and other services to operate the Fund administrative
building . . . Payrolls including payroll taxes, $8600. Admini-
stration and office expenses, $900. Building operating
expenses, real estate taxes for the gquarter—do you want
me fo stop?

Q. Right—no,

A, Oh, $3498, electric and gas, $1300, fuel oil, $1200,
elevator maintenance, $200, garbage removal, $65, janitorial
gervices, $475, and exterminating, $75.

Q. Okay. Let me osk you this, the figures that you've
giwen us hove been for differemt periods of time, either
annually or gquarterly or whatever, but would you agree
that the annual administrative expenses of the Fund are
somewhat in excess of a hundred thousand dollars?.

A. Approximately a hundred thousand. That’s what you
said, right?

Q. You have no commitments from anybody to pay those
expenses, as far as you know right now, do you?
A. As a Board of Trustees, we have to meet and decide.

Q. You have no commitment from anybody like the Board
of Education to pay for these expenses as of mght now, do
you?

A No, sir.

Q Since you enterea’! into the agreement with the Board
of Education in last August, have you taken any steps to
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“eliminate or minimize the administrative expenses: of the
Fund?

A. We’re working on—we’re working on that process.
You see, the Board appointed finally four trustees in
September. The Union added two trustees. We became a
fully constituted Board of Trustees in September, so there-

: fore, ag a group, we are working towards that goal of
- inereasing the rents.

The discussions have taken place within our trust meetings
to inerease the rents., We've begun discussions in terms of
the dollar co-pay., We are also going to look into other
vehicles which we, as a trustee gronp, as a trast fund, could
move in order to minimize costs, example being and I'm
only throwing it out, self-insurance, for example, is a
vehicle . .

Although Petmo said the Flund’s expenses now were ‘‘minimal,’’
nothing had been done at the time of the hearing since the Board-
Union agreement to eliminate or reduce what administrative costs
did remain:

. Does all of that mean that nothing concrete has been
done to this point to eliminate or to minimize expenses?
Since August?

A. At the present time, the expenses are minimal. They Te
hare bone, you know, minimal.

Q. Has anything been done since August to mimimize or
elimanate any expenses? If the answer is yes, tell me what
was done and what expense that ewvisted in August is now
eliminated or minimized.
- A. We haven’t eliminated any of the minimal benefits
- —expenses that we—that exist. That’s the only way I can
put it. :

Background of Visotski’s Dismissal

On July 18, 1984, Union Trustee Petino and Board Trustee
Charles A. Bell adopted a resolution terminating Visotski as Fund
Director and charging him with violating his ‘‘contractual and
fiduciary duties.”” The resolution cited as specific contractual
violations the improper issuance and authorization of checks for
payment to himself of $22,249 in nnused sick leave and $26,860 in
unused. vacation leave. The resolution declared that Visoteki was
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required - by his - contract to indemmnify-:the Fund for damages
sustained through ‘“migconduct or fraud’’ by him and that he was
thus ‘‘held responsible for all monies faken improperly through
misfeasance, malfeasance and nonfeasance,”’. Under these COlldl-
__tlons, the resolutlon noted, the trustees eould terminate Visotski
by.a f ‘simple majority’’ vote. Petino and Bell constituted such a
majority- of the three Fund trusfees who were in office on the
dismissal date. Board Trustee Wilbur Parker was absent and
the fourth seat, a Union place, was vacant. The resolution also
indieated that Vlsotsk1 s vacancy would not be filled, stating that
the trustees-“‘will administer on a day-to-day basis the operation
of the Fund and will fulfil] all duties and obligations which were
the responsibility of Joseph Visotski’”? On-August 27, 1984,
Visotski filed suit in Federal Distriet Court seeking reinstatement,
compensatory and punitive damages and costs. He listed seven
counts, including charges of a conspiracy to deprive him of certain
rights without due process of law, violation .of his contract
wrongful discharge, libel and slander.

:Petino testified he took command of. Fund operatlons after
Visotski’s dismissal—without compensation. Indeed, Petino was
able to hold down his full fime job as director of organization with
the Union and assume other obligations while also doing what
Visotski had been paid more than $70,000 to handle, Petmo 8
testimony :

. Since Mr. V@sotsk% s d@sm'bssal who is performmg the

 duties that Mr. Visotski otherwise would have performed?

A. The—as part of the agreement, the Board of Trustees

is handling the day-to-day operation and myself individually

- has taken over the overseeing of the day-to-day operation

as a trustee and I report back to the -trustées at every

meeting, and my co-chairman, now, who’s from the Board

of Wducation, that’s Ronald Barber. We have a chalrma,n
and a co-chairman. :

Q. Is that a full-time job for yourself? .
A. No, sir, I earn my lwmg from the Newark Teachers
'Umon

Q Do you, receive any compe%satwﬂ jrom the Fwnd for
 those services that you-ve outlined?
A. No, sir.

Q. Do you hm:e any plans, do YOU o1 Gre you awareuyou
“individually as o trustee, or are you aware of any mtention
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‘on'the part of the Board of Trustees collectively to retain a
Jull-time director to replace Visotski?
A. No, sir.

TaE CHAIRMAN I take it in addition to your assuming
pretty much the duties of the Hxecutive Director of the
~ Fund, that you have three or four other caps that you wear,
1sn’t that so?

'Tar WiTNEss: Yes, sir.
"Tar Cusiemax: And you find, desplte that fact, that you

" have several hats that you wear, that you’re able to take care

of the management of this I'und in pretty good shape, I

 takeit.

. Tar Wirness: Yes, sir. We feel at the present time that

under the conditions that exist, that we’re functioning very
eficiently and in the best interests of the beneficiaries in
that their benefits are intact, we’re servicing them fully,
and as you said, I do wear—I would just like the Commission
to know that a union person is capable of functioning in a
- management pogition in .a very viable way. I think it’s
_important to understand that in a responsible manner. ..

Tae CEamMan: I’ll ask you the same guestion I asked
you in executive session. You see absolutely no necessity
- for having somebody over you in management who has a

total remuneration of some $98,000 per annum, do you?

Tar Wizness: No, sir, not at the present time, no sir.

Union President’s Trusteeship

The Union president, Carole A. Graves, became a Fund trustee
in 1982 to become more knowledgeable, she testified, about Fund
operations, Her experience also reflected a changing climate at
the Fund. She indicated during her testimony that her relationship
had cooled with Visotski, saymg she ‘“was not communicating with
the director as well as I had in previous years.”” She said she
requested from Visotski eertain.documents about the Fund but
never got the material from him:. ‘

" Tgs CHARMAN: Well, the questlon was chd you get the
material that you were asking for?

Tae WirNess: I got it through the Board trustees, When
they made the request later on that year, that’s when it was
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-~ made available to me, Tony DeFranco, the Board repre-
sentative who at that time had retired from the Board as
Deputy Secretary to the Board, he was the treasurer for the

....Fund, and he had said he would provide it, but that also got

* delayed, that he had the material and he would provide it.
But for whatever reason, I did not get an answer to my
inguiry.

The Board members, the trustee membe1 s stalted to get a

little itchy at that time and started to raise questlons

" following my lead and it was as a result of their running
‘around that it was made available to all of ‘us:

Comamsstoner Parrerson: I'm  interested in Why Mr.
Visotski didn’t give you the information. You don’t know
why he didn’t? Did he give you the impression he was
trying to duck the issme or hide something from you!?

Tar Witxess: 1 didn’t know why and I ¢ouldn’t charac-
terize why, except that I just didn’t, and we were not
communicating very well at that point, anyway, so—

CommissioNEr ParTersox: Now, it just sort of confuses
me as to why an Hxecutive Director of a Fund .doesn’t
immediately give information to a trustee and why it takes
three trustees to have to push to get the information. T just
am. buffaloed as. to why, whether he was frying to hide
something or what, And I’'m not asking for an answer,
unless you know, and you said you really don’t know.

Tae Wirness: Well, you know, it sounded like a reason-
able request for the trustee, as a trustee.

Commissroner Parrersonw: I think that you re absolutely
rlg'ht

- By Mr. AMITRANT:

Q. Ms. Graves, was one of the reasons that yow were
- requesting this information at this time because Mr. Visotski
was askng you to negotiale with the Board for an increased
- funding through the Supplemental Fringe Benefit Fund?
A. Yes, there was a packet of material prepared by the
-Frand attorney that gave a rationale for the inerease of
funds. I don’t recall all that was in the doeument, certamly
. some of it was because of the skyrocketmg health costs in
general, the claim experience, and f;h1s Was g'lven in the
mlddle Of negotiations.
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Q0 Al right., Was this the spring of 1982¢"
A. Yes.

Q. All right. Was thzs the fi irst time that you had ever
heard of any request from the Fund to merease contmbutw%s
- by the Board to the Fu%d9 :

A, Right, L

- Board President Testifies

- Changes at the Fund were also reviewed with the Board’s
presuient Rev. Oliver Brown. One of the concerns of the Com-
mission in ite probe of Fund affairs was that the money which
the trustees so irresponsibly disbursed originated from local, state
and federal taxes and was, therefore, deserving of utmost care and
conservation. Counsel Morley asked Reverend Brown how much
of the Boatrd’s ﬁnances was supplied by State and Federal.sources,
he "answered, ‘‘perhaps upwards of 80 péreent,”’ Morloy also
directed his attention to some of the turnabout events in Board-
Umon—Fund affalrs

) Q. Is it your mzderstandmg that rece%tly, this past
.. spring, the Appellate Division of the Superior Court, in
l@tzgatmn instituted by the Fumd, held that the Board of
" Fducation was not obliged to pay a%ythmg more than $200
per capita per year?
A. Yes. |

Q Nonetheless, is it correct tha,t in August of 1984, the
Board increased the per capzta contribytion to-the Fund?
A. Yes. :

Q. And would it be correct that that pe@ capzta, contmbu-
tion is now appmmmately $471 a 3 Jear?
A. That is correct.

< Q. First of oll, can you tell the Commission why the

" funding level was increased by the Board i face of the
Appellate Division decision?

"A. Yes. This was a result of a committee both from the

Board and involving the Fund trying to work ouf some way

. - that it was.our understanding that at the rate they were

- ,_gomg, could face bankruptey, to use a term. We also knew

that in terms of, if they were faced with the possibility of

losing their funds, that this would very much have a direct

influence upon those who were employed by us and it was
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simply the recommendation brought back to the Board, and
we thought that in the best interests for all of the Newark
school family, that this would be the way to go.

Q. Was it your understanding, as president of the Board
of Education, that that $471 represented what the actual cost
of providing the benefits would be? ‘

A. Yes.

Q. Okay. I'd like to have you shown Commission’s
Eahibit P-52. I will represent to you that P-52 18 a copy of
the combined Board conference and work session minutes
of the Board of Education—

A, Yes.

Q. And it.lists various items on that there, Is it your
understanding that that page, there, repfresemis the substance
of the agreement which resulted in the increasing of the
support for the Fund on behalf of the Board?

A. Yes.

Q. Now, the first item, number one, says that the Newark
Board of Education’s contribution to the SFBF shall be
sufficient to cover the actual cost of benefits to be provided
for Fund beneficiaries, 1s that an accurate reading of that?

A. You left out ‘“‘only.”’

Q. Well, okay. And the word ““only’’ is penciled in?
A, Yes but you left it ont.

Q. Is it your understanding of that eniry, there, that tke
agreement provides that wo portion of the Board’s contribu-
tion to the Fund may be used to pay for administrative
expenses? :

A. That is correct.

Q. Do you consider salaries of Fund staff, property taxes
on the building owned by the Fund, ubilities required for Lhe
building only by the Fund to be adwinistrative expenses?

A. T would consider that to be administrative expenses,
yes.

Q. Was there ever a signed written agreement between
the Board and the Fund or the Boafrd and the Union incor-

porating these two terms?
A. No. No.
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CommissioNeEr GREENEBERG: Reverend, you do consider the
document you have before you bmdmd upon both parties,
do you not?

Tur Wirness: Yes, by the process of which I just gave
you, yes. Because that’s the basis of which we acted upon,
that it was a consensus, and T indicated not the whole page,

- I'indicated one through six, you know, that this is what we
understood, you know, yes.

The questioning now turned to the Fund’s use of part of the
Board’s money to pay what Fund Chairman Petino had charac-
terized as overdue bills:

By Mz, MorLEy:

Q. Are you aware that in August of 1984, a portion of
the contribution made by the Board to the Fund was with-
held from Prudential Insurance Company and used to pay
salaries and other administrative expenses of the Fund?

A, Tam aware.

Q. In your opinion, as president of the Board and as a
participant in the agreement, did that withholding of money
to pay administrative expenses breach the agreement?

A. That would not be in—that would not be in agreement
with that—of our understanding.

" ComMissioner GrREENBERG: Reverend, may I ask what the
Board of Education intends to do about this payment on
account of administrative expenses, which you've now indi-
cated you consider a breach of the agreement between you
and the Union, if anything ?

Tre Wirness: Itis difficult to say what the Board is going
to do. This Fand has its own trustees and we, therefore,
could not arbitrarily you know, just necessarily do anything
that we may desire to do. It is a grave concern to us and we
suspect that that’s what this hearing is all about, too, that
they would perhaps be making some recommendations in
light of in your estimation would give us some. direction.
‘We would also hope that the existing trustees who are
currently working on the matter would be adv1smb the
Board as to what it ought to do.
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“ By Mr, Mortrx:

. Reverend, before the Board enlered into the agree-
ment to increase the funding from $200 per capita annually
. to approximately $471, which if my computations are cor-
rect, the increase 1s about a million three-hundred fifty
- thousand dollars, did the Board get any advice from iis
fiscal staff as to the impact that that agreement would have
on the Board’s financial condition?
A. Yes, the Board did get advice and elected to vote as
they—as the record will show,

Chairman Lane then direeted similar questions to Fund Chair-
man Petino, who was in the audienee, and to the witness about
the F'und’s fiscal ontlook:

Tue CrairMmax: If T understand the testimony of the last
witness in this regard, the Fund will run out of money at
the end of the month. It will have no money for operation .
expenses. That’s correct, i3 it not? Your testimony was that
the Fund presently has no money and will have no money
at the end of the month for operating expenses.

‘Mr. PETiNO: Yes, presently we have to deal with it as a
Board of Trustees, that is correct. There are options avail-
able to us. I just didn’t want to get into them.

- Tee Caamman: Right. I'm asking what plans the Board

~ of Education has in regard to that and whether or not you’ve
had meetings with the Fund and are trying to negotiate
one way or the other or halfway between that same situation
that will take the Fund out of that dilemma.

Rev. Broww: We certainly recognize that we do have a

. dilemma before us. We also want to assure this body, here,

that such people have gotten together and trying to work

out a reasonable solution, but we still are bound by the fact,

organizationally, that here is the responsibility of the Board

of Trustees. We're nof in a position as the Board to say that

" we can just completely ignore the trustees, so we are Working

very cooperatively in this matter until such time as, again,

- this body renders a decision or a suggestlon as to how we
- might do it better. co
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Public Hearing Conclusions and Recommendations

At the conclusion of its hearing, the Commission noted that the
accusations of excessive and otherwise questionable spending of
publiec funds by Fund administrators and trustees had been con-
firmed by two days of testimony, much of it by witnesses who
were the Fund’s operators. As Chalrma,n Lane’s closing statement
emphasized :

The Commission hopes this public hearing will discourage
any attempt to establish again anywhere in this State a
trust fund entity capable of the flagrant abuses the S.C.I.
found at the Newark Fund. Parenthetically, the Commission
notes that pension and health benefit funds in the private
sector are successfully administered by employer-employee
trustees subject to the Employment Retirement Income
Security Act (ERISA). Such ERISA-covered funds should
not be confused with the subject matter here.

The Commission’s concluding statement emphasized that the
abolition of the Fund as an operating entity—but not, of course,
the supplemental benefit program—was a primary recommendw
tion. However, Commissioner James R. Zazzali* noted he was re-
serving Judgment on that recommendatmn pending a further study
of the record.

Chairman Lane’s statement proposed a number of other recom-
mendations which reflected the seriousness of the various abuses
revealed by public hearing testimony. For that reason, the state-
ment will be cited here almost in its entirety: :

As has been noted in this hearing record, the Board, the
Union and the Fund have already taken certain steps that
the Commission would have recommended. These actions

included the termination of Joseph Visotski as Fund di-

rector, a more realistic financing base for the benefits pro-

gram, a limitation of eligible beneficiaries to Board em-
 ployees only, and a more hard-nosed effort to administer @
- simple pipeline funclion in a business-like manner.

These steps represented a realization on the part of the
‘Board and the Union that abuses of the public trust in the

Fund’s handling of tax monies for an employee benefits
program could no longer be tolerated. N onetheless they are

woefully inadequate.

* See Commissioner Zazzali's statement beginning on P. 109.
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For example, while it was agreed that no actual need
existed for the post of Fund director and that the day-to-day
operations of the Fund could be handled by the trusiees,
neither the Board nor the Union faced up to a primary
conclusion of the Commission’s investigation—that such a
useless -entity should be abolished outright. In addition, the
agreement contemplates for some bizarre reason continued
ownership and operation by the Fund of the Clinton Sireet

~building, which is primarily utilized by the Union.

Chalrman Lane then voiced the Commission’s call for abolition
of the Fund as an “operational entity.” Commissioner Zazzali’s
reservations on this issne were placed on the record after the con-
clusion of the Chairman’s statement. Lane continued:

The testzmcmy here has confirmed that the Fund’s primary
role was to pmmde a vehicle for siphoning off Newark Board
of Education monies to salisfy the spending excesses of the

- Fund’s administrators. The public hearing testimony has
-verified beyond question that the sz'mple pipeline function of

- this agency—Iio transmit Board monies to Prudential, the
benefits provider—was superﬂuous As a substitute for such
an unnecessarily expensive appendage, the clerical functions
presently performed by Fund employees should be trans-
ferved at once to the Board's staff [which] presently ad-
ministers Blue Cross/Blue Shicld and major medical pro-
grams wnot only for Board staff employees but for teachers
as well. This administrative transition can be effected with
no loss in supplemental benefits to the teachers and with

' concomitant savmgs of hundreds of thousands of a’.ollars i
costs '

'Bmldmg Sale Uaﬂged

- Along with the dzssolutzo'n of the Fund as an operating
entity, the Commission recommends consideration of the
sale of the building ot 30-32 Clinton Street, the single most

. expensive boondoggle undertaken by the Fund. Serious
quéstions have been raised during testimony here as to
' whether the purchase and removation of this 94-year-old
 building af a cost of well over a half-million dollars was @
~violation of the original trust agreement signed by the Board
of Education and the Newark Teachers Union. The Com-
mission has absolutely no doubt, however, that the Fund
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- purchased this struciure primarily to accommodate the
- Teachers Union’s desire for new and inexpensive office space
and only secondarily to establish an office for the Fund
wself. For these reasons, the Commission recommends that,
w conjunclion with the dissolution of the Fund entity, con-
sideration be given fo selling the building on the open
- market, with all proceeds going to ihe Board of Education.
Such a disposition of the proceeds is warranted because
Board money was diverted to purchase and renovate the
premises.

Task Force Inquiry ' ,

During the course of our inquiry, the New Jersey Depart-
ment of Education made public its plans to create a Compli-
ance Intervention Unit, a task force of tremendous potential
that would be empowered fo conduct investigations in any
school district where fiscal or managerial improprieties are
alleged. This public hearing and another recent 8.C.I. in
vestigation of Newark Board of Education affairs have
demonstrated an urgent need for such a task force for
“last-resort” monitoring of obviously errant school systems.
Since State Education Commissioner Saul Cooperman ex-
pects to make the proposed Compliance Intervention Union
operational [by 19857, the S.C.I. will forward the record of
this hearing to the State Education Department for con-
sideration for task force action.

. Restitution Suit

-The Commission’s public hearing has confirmed that n
many instances, and to an extreme degree, former Fund
Director Visotski and certain Fund trustees and associates
breached their fiduciary responsibilities by wrongfully di-
verting trust funds for their own personal purposes. The
Fund’s resolution terminaling Visolski stated that he should
be held responsible for the reimbursement of his improper
financial gains. The Commission is convinced thal a suit
for restitution should be instituted by the State on behalf of
the Board and the public whose taxes support the Board, not
- only against Visotski but also those trustees and others
‘whose demonstrated tmproprieties have broughl them un-
warranted personal enrichment. For these reasons, the
Commission’s -investigative findings and public hearing
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record will be submitted at once to Attorney General Irwin I.
- Kimmelman with a request that an action fo'r frest@tutwn

Tt be commenced

Revise Open M eeting Law

One obuvious deficiency in the conduct of the Fu%d was
its capacily for anonymity. None of ils meelings was ever
. brought to. public attention and since the mid-1970’s it
squandered hundreds of thousands of dollars with no effec-
tiwve oversight by anyone. Although the Commission has
recommended the abolishment of the Fund entity, this hear-
ing’s frightening recital of fiseal improprietics compels the
‘Commission to urge the Legislature to widen the coverage of
 N.J.8.A. 10:4-6, the Open Public Meetings Act. A revision
of this vital “Sunskme Law” should be enacted to extend its
reach, presently confined to those ageéncies that are stotu-
torily created, to any entity which is charged with fiduciary

o responsibility for expending public monies for public pur-

poses. Closer and more constant public scrutiny of the
. Fund’s deliberations might have curiailed its aa’mmzstmtwe
 misconduct.

| Public Trustee Needed

In addition to widening the jurisdiction of the Sunshine
Law to cover all agencies which handle public monies, the
S.C.I. believes there should be a statutory requirement for
the appointment of a representative of the public to any
public or quasi-pudblic trust fund entify, In the case of the
Fund targeted by the S5.C.1’s public hearing, its frustees

. consisted of an equal number of Board and Union appointees.

~ Absent a public spokesman, their authorization of inappro-
priate expenditures was unrestrained. A provision for a
fifth—public—trustee on the Fund’s roster would have
discouraged the fiscal extravagances that became the F'und’s
~mow notorious trademark.

" Carole A. Graves, the President of the Newark Teachers Union,
who had previously testified as a witness, put a statement of her
views about the public hearing issues into the record. Her remarks
were highly eritical of the 8.C.I1.’s procedures and motivations.
Others involved with-the Fund also made final statements for the
hearing record, in accordance with the Commission’s traditional
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poliey of fairness toward witnesses and all others whosé names are
mentioned during the course of a hearing. These final statements
‘to the Commission served to Vahdate the Commission’s closmg
commentary

Certain parties in these pvoceedmgs have sought, un-
successfully, to enjoin the Commission’s public disclosure of
its evidence of misconduct in the operation of the Fund. Not
only have they had their day in court but, in addition, all
who have expressed a desire to speak oul have been given
ample opportunity to state their views here. Overall, the
Commission’s traditional efforts to protect the rights of
those mwlved in ils inquiries have once again been fully
confirmed. .

- One-Y ear Probation Urged

As was indicated at the hearing, Commissioner Zazzali reviewed
the record of the proceedings and entered a séparate statement in
connection with the Commission’s recommendation that the Fund
entity be abolished. He recommended that the Flund ‘‘operate for
a one-year probationary period,’’ subject to.certain stringent
conditions, including continuned monitoring by the S..C. I Com-
missioner Zazzali’s statement follows: :

I concur with all but one of the conclusions of the Com-
mission in its well-reasoned report. Indeed, if fime and
space allowed, I would expand upon some of the findings in
even stronger terms, particularly the practice of some
trustees and staff in takmg iargely fmvolous voyages at
Fu%d expense,

That said, there is mly one issue which warrants further
discussion,

- The Commission recommends the abolition of the Fund. I
believe that abolition is premature and foo dracowion a
result at this time. I take this view for the reasons noted
below.

The present Chairman of the Ifrustees of the Fund
described some of its funcltions. Ilustratively, the Fund’s
 relationship with an employee commences by it’s enrollment
of that employee in the Fund. At the present time there are

© some 5,000 teachers, aides and clerks who are so enrolled.
W hen a new employeeis enrolled, he receives correspondence

109



from the Fund itemizing the benefits for which the employee
is eligible. There are other communications on an ongoing
basis with beneficiaries. For example, communications are
sent to bemeficiaries in commection with the prescription
program., The Fund will request the employee to use a
generic drug in place of a brand name drug in order to
reduce costs to the Fund. And beneficiaries are advised,
when ¢ physician issues a presceription for a smaller dosage,
that the beneficiary should request a larger dosage; this

- also is a cost-saving item. The Fund issues forms to

providers for the latter to complete after which the benefit
18 paid {by the Prudential) either to the individual or to the
provider. The Fund wmonitors closely the prescriptions
which the employee/beneficiaries receive. Thus, the Fund
wssues approximately 100 letters daily relating to various
matters. Further, according to hearing testimony, when
beneficiaries “‘call up with a problem, they have someone to
answer them.”’ "

The Fund also makes certain that individuals who receive
benefits are eligible to receive them. Without this procedure,
it was indicated, it would be difficult to keep tabs on who is
eligible and ineligible. Costs to the Fund would thereby-
increase. Sumilarly, the Fund requires employees to repay
the Fund for prescriptions improperly filled. Failing
repayment, the Fund refers such wmotters to the Fund
attorney for collection so that the Fund can be reimbursed.
The Fund is also responsible for maintaining a list of
providers of dental care.

All that Prudential Insurance Company does in this entire
process—and to my mind there is no significant evidence to
the contrary—is to process claims and issue reports to the
Fund on the claims which are paid,

The Prudential representative, Dennis J. Walker, testified
that several times a week it is necessary for. Prudential to
call the Fund office for information. He also testified thot
the Fund serves a wmore general purpose, i.e., as “‘ligison
between Prudential and the people that are covered under
the plan, as any administrator would be for any other
Prudential group case.”’ Elaborating on the above, he
testified that in ““norinally every group case—there’s some
person or group of people that handles the benefit package.”’
- Significantly, he stated that such a fund or its staff was
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required to exercise discretion in the administralion of
" benefits, when ‘‘ plan options’” or “‘various benefit modifica-
tions’’ are discussed. S

Perhaps most importantly of all, it is the trusiees, not the
Uwion or Board of Education, who decide how the Board’s
- contributions on behalf of the employees are to be imple-
mented for benefits, according to the contribuiion rate
established by Board-Uwion labor negotiations.

None of the above is intended to suggest that benefit funds
~in the public sector should be or should not be jointly
administered. However, while there is at the federal level a
legislatively recogwized value in joint administration, no
legislation regulating jointly administered funds for public
- employees ewists wm New Jersey. That being so, it is
amperative in thas case that the 8.C.1. exercise its monitoring
function- as per its enabling law., With this background wn
mind I turn again to the operation of the Fund.

Notwithstanding the reluctance of the Board of Education
President, the Rev. Oliver Brown, to take a position on
abolition of the Fund, he did testify that with the present
“staff, ‘““‘the Board is very confident and I personally am very
confident in terms of what they're doing. . they’re doing
one heck of o job.. given the opportunity to have some
- resources, they may do even a greater job.”” Apart from his
“confidence’’ in their work, he agreed that the staff was
" doing “‘something important.”’

There was a suggestion at the hearing that, sivice the
Board of Education already administers the Blue Cross/
Blue Shield and Major Medical programs for feachers, it
thus could administer the bemefits provided by this Fund.
But there is difficulty with that approach. To begin with, the
President of the Board conclided that it cannot do the

‘deseribed work as well as the Fund because it is understaffed.
- The testimony indicated that the Board already has problems

Leeping current with benefits due under the State Health
-Benefits Plan. Other testimony (and this appears to be
uncontradicted) wmdicated that the benefits pursuant fo this
Fund ““are delivered af a substantially chedaper cost than the
" benefit plans for any other bargaining unit handled solely
by the Board.”’ Further, with the Blue Cross/Blue Shield
plan, certain ~guidelines -and restrictions are already in
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place so that those plans cammot be ‘‘moved or changed
around at will’”’. With the Fund there is, and wmust be,
greater flexibility. .

Finally, the Board is obligated to provide the Blue
Shield/Blue Cross and Major Medical programs pursuant
- to the New Jersey Health Benefits Program. That is not the
case with the Fund,

But there are far more profound problems with the
suggestion that the Board administer these benefits.

While it is true that some of these duties can be discharged
by the employer acting alome, it is also true that other
functions can best be discharged jointly by employer and
employee trustees acting together, sometimes as a check
and balance upon the other. The Congress, the courts,
management and labor over the decodes have recognized
the value of such joint trustee administrations.

T am concerned if either party, the Union or the Board,
becomes the exclusive party responsible for the administra-
tion of these benefits. The Union should nol be the sole
party in control for obvious reasons. By the same token
neither should the Board of Education exclusively make the
decisions as to eligibility of employee-union members, level
of benefits or other decisions affecting these employees and
these benefits. If there were mo collective bargaining
relationship here, my view might be different and I might
be less concerned with the Board of Education’s administra-
tion of employee-benefits (although this particular Board’s
history gives pause). But here there is a collective bargain-
ing agreement. Plainly, an adversarial relationship ewists.

In this commection, the gemesis of this particular Fund
must be kept in mind. The benefits were the product of a
bitter dispute between the Union and the Board in the early
1970s. The Board was initially totally opposed to providing
such benefits. Continued and difficult negoliations about the
existence of the Fund and these benefits have marked and
marred the relationship between the Union and the Board
for fifteen years. The chairman of the trustees felt that if
the Board of Education was allowed to take over the
administration of the benefits, because of “‘political circum-
stances. . .the benefits could go poof...”” Under the present
structure, he believed, the 5,000 covered employees and their
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15,000-20,000 eligible dependents could not lose their benefits
merely because of the “polztwal whim’’ of the Board of
Educatwn '

Indeed, the trustees have witiated litigation against the
Board in connection with these benefits and the Fund. In the
litigation there was some evidence to suggest that the Board
was actually urging that the Fund simply become insolvent.
At one point in the Fund’s history the position taken by the
Board of Education would have required the elimination of
all family members from coverage as well as a substantial
reduction in benefits gemnerally. Other evidence indicated
that the Board was more than willing o let the employees

benefits terminate.

- History and experience instruct us that it 1s dangerous for
- the umion or the employer to have the exclusive and final say
in the critical area of trust monies. When either party plays
God with the employees and their benefits, that power and
- domanation breeds reprisals or threats of reprisal and/or
prowmases or threais of promises by the employer or the
union, I therefore would not entrust that function either fo
the Board or the Union because of these lwin specters of
favoritism or reprisal. Rather, I would look to a jointly
administered and balanced Fzmd to-answer guestions and
resolve issues, whether they are simple fact questions or
" more complex t mqu@mes which mq;olve the. exercise of discre-
tion. :

One may respond that we should simpl*y leave this
determination of benefits and eligibility to the Union and
the Board when they collectively bargain. That is wno
solution. First, the Union and Board do wnot deiermine
what the benefits are. They vest that duty wn the Trustees.
We should be loath to have it otherwise. Second, even if
we could order them to negotiate, the employer and union
only megotiate every two or three years. It would be
- awkward ot best to require them to meet periodically
- between contracts to resolve such issues. Finally, and far
more important, we should wnot leave the semsitive and
critical question of an employee’s eligibility for benefits to
the vagaries of collective bargaining. The wutilization of
benefit funds in negotiations as o sword or as a shield—as o
“tool—by an employer or union, either to. obta,m suppo'rt or
wreak retaliation, is well-documented.
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Based on the sworn testimony of Prudential, the new
Board, the Fund and the Union, it appears that measures
have already been taken to eliminate abuses, although the
Fund has a very long way to go. Nonetheless, we should not
n any way be satisfied with the progress of the ““reforms’
implemented to date. If this effort is coupled with o
recognition that the interests of the employees and taxpayers
must be paramount, not the interésts of the Board or Union,
then a reasonable accommodation of competing societal and
other interests can and should be sought.

_ Probation Proposal Outlined

1 therefore recommend that the Fund be allowed fo
operate for g ome-year probationary period. During this
period it is expected that the trustees will substantially cut
overhead and administrative expenses including staff ex-
penses and take other corrective steps in accordance with
the recommendations of the S.CI. Only by pursuing a
conservative fiscal policy can the Fund expect to continue
to ewist after the expiration of the proposed one-year
probalion,

Other conditions should attach An independent and
neutral trustee appoiwnted by the Chief Justice or, if he
declines, the Attorney General and Commissioner of Educa-
tion acting jointly, should also sit on the board of itrustees
of the Fund, Further, quite apart from what the Legistature
may enact, the Fund should voluntarily submit to the
requirements of the Sunshine Law to assure the public and
the Legislature of its determination to clean house and ils
willingness to inform the public as to how the house is being
cleaned. Minutes of Fund meelings should be made available
promplly upon ratification to the Atiorney Gemeral. Com-
missioner of Education and the S.C.I. Moreover, only
absolutely necessary expenses should be authorized during
thv,s probation period.

Also during this period, the Atlorney Geneml and Com-
massioner of Education should monitor the operations of the
Fund., At the conclusion of the period, the S.C.I. should
determine, after consultation with the Attorney General and
Commissioner of Education, and after possible further
investigation by the 8.C.I. staff, if the Fund can continue to
exist and, if s0, under what circumstances.
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One basic question has been whether this trust Fund or
this Board of Education should admiwister the trust monies.
Despite its past problems, I believe that the edge goes to the
Fund, jointly administered by trustees under wmore strict
standards, pursuant to a formal Agreement and Declaration
of Trust, and as fiduciaries subject to both the common and
statutory law dealing with trustees and to both civil and
criminal penalties if they wviolate that law. There are
numerous vehicles for dealing with persons who wmisap-
propriate funds.

. We should abolish the abuses, not the Fund. This is
particularly true since, one hopes and ewpects, the trustees
have learned thetr lesson, I do not suggest that the Board
of Education is any more or less competent or honest than
the Fund. But it is well known that questions have been
raised over the years concerning the competence and probily
of the Board. T'o allow the Fund to continue for a one-year
test appears to be the wiser course.

Even if one assumes that there is a doubt as to whether the
Fund’s continuation would benefit the employees (there is
" no substamtial doubt in that regard in my judgment), it is
nonetheless preferable to err on behalf of the employees.
They deserve the benefit of any reasonable doubl as to the
continuation of the Fund so that they can obtain whatever
benefits and assistance the Fund’s existence provides for
them. Subject to the conditions suggested herein, and other
safeguards, I do mot perceive any undue risk to either
taxpayers or employees, Indeed, the approach recommended
here is in the interest of both constituencies.

- In sum, it appears that the employees in question, some
5,000 of them, and thrice as many dependents, will benefit if
the Fund remains in existence and is operated and adminis-
tered conscientiously, as it must be. That being so, the Fund
ought to be allowed to continue to service the employees on a
test basis under the terms and conditions indicated. To do
otherwise would be to punish the employees because of the
tramsgressions of others. The employees have been victims
once. To now abolish the Fund, which is or should be
operating in the interest of the employees, would be to
- wictimize them anew, to place their benefits in harm’s way.
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FUR’I’HER 1984 UpDATE

The .Commission’s public activities in 1984, in additlon to its
publlc hearing in December, included:

- @ Public Reporfs—

 Two public reports were 1ssued one on the madequate regulatmn
of New J ersey’ ’s boxing 111dustry, on March 19,* and the other on
improprieties in the conduct of the Newark Board of Education
school security guard system, on June 25.* These reports outlined
broad areas of misbehavior and other irregularities of serious
public concern and proposed a number: of corrective actions by
appropriate legislative and executive ent1t1es These reports are
rev1ewed below. : S ' :

INTERIM REPORT oN BoxinGg .

" The Commission’s 72-page report on boxing was published at a
time when the sport had expanded far beyond the ability of State

regulators to control it. The-physical hazards and other problems—

of the industry were being exacerbated by the utilization of prize
fighting as a gambling casino business promotion, resulting in such
an escalation of boxing exhibitionsg that the demand for healthy,
experienced and eligible fighters far exceeded their availability.
The report confirmed that the State’s regulatory process for the
rapidly growing industry, as administered by the Oﬁiee of State
Athletlc Oozmmssmner (OSAQ)..

_ iz  demonstrably umable to- cope With its
regulatory obligations or keep pace with its workload.
Its organizational‘strueture Is passé, its operation
lacks administrative expertise and policy supervision,
and its inadequate staff is devoid of essential skills,
most roticeably in medical monitoring and - fiscal
controls. Meanwhile, regulatory 1ax1ty is certainly
enlarging the sport’s always threatening potentlal
for deanh and injury. The dramatic increase in
the - number of boxing events alone -suggests a
" proportionate increase in the number of injuries
eommonly associated with the sp01t partlcularly
injuries to the eyes and brain. - :
- #Copies of the Commission’s reports and recommendations on the- Inadequate Regula-

tion of Boxing and on Newark Board of Education Security System are available
at the S.C.1. office in Trenton.
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Investigative Findings

The introduction to_the report summarized both the Commis-
sion’s investigative findings and objectives: T

Although the Office of the State Athletic. Comimnis-
sioner must regulate boxing events generating
hundreds of thousands of dollars in purses, gate

. receipts and broadeast revenues, its licensing proce- -
- dures are slipshod, erratic and antiquated and its
auditing controls over receipts and disbursements
are almost non-existent. FKven its annual budget,
fragmented within the Division of Consumer Affairs’
appropriations, can hardly be identified. More
importantly, the industry’s monitors are failing to
properly safeguard the physical welfare of boxers.
~ In this as in other areas both the law and related
- regulations affecting the industry are being flouted.
Boxers of questionable physical and professional
qualifications are being allowed to fight, stronger
boxers are belng matched with inexperienced oppo-
nents, and the policing of the matches by ringside
officials is becoming increasingly irresponsible.

Obviously, if boxing is to remain a viable albeit
qrisly form of public entertainment, an Immediate.
legislative effort must be made to modernize the
regulatory process and repair the corroded admini-
strative machinery by which the industry is governed.
The basic overall objective must be—perhaps without
precedent—that boxing must be regulated by monitors

- who put the public interest ahead of the industry’s.

Recommendations

The Commission’s report, which contained numerouns excerpts
from private session testimony of boxers, promoters, ring officials
‘and state regulators, (including then Deputy Commissioner Robert
W. Lee), concluded with a series of recommendations for corrective
steps. The Commission urged a restraucturing of OSAC to include
a group of poliey makers who would employ a professional
manager to implement policy determinations, thus eliminating the
transgressive pattern of one-man rule at OSAC. At the same
time the Commission cautioned. that whatever the structural
revision, its effectiveness would be determined primarily ‘‘by the
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capability of its leadership, the integrity of its staff and the efficacy
of its statutory and regulatory mandate.”” Administratively, the
Commission called for a streamlined opérational format headed
by a professional who recognizes his obligations to develop and
maintain the integrity of the sport rather than solely its economic
success. In this respect, certain questionable practices should be
eliminated, such as instant licensing, last-minnte substitutions
without verifications, lax enforcement of advance notices on fight
cards and inadequate and below standard ringside officiating. A
untform and strictly enforced tax system was also recommended,
with no reduced rates and with rates of a sufficient size 1o cover
all State administrative costs. Adoption of an ethics code was
urged as well as a ban on any State enforcement official holding
office in any national or international sanctioning organization.

Finally, the Commission spelled ouf in detail its recommendations
to reduce as much as possible the physical hazards of the sport,
‘‘particularly at a time when the demand for fighters is outpacing
the supply.”’ The Commission endorsed a proposed medical board
whose rulings would have ‘‘the force of law’’ and proposed a -
number of specific reforms in medical procedures.,

OSAC Ethics Controversy

Acting Commissioner Lee, whose official conduct was strongly
criticized by the SCI report, was accused of unethical conduct on
August 16, 1984, by the Executive Commission on Kthieal Stan-
dards, which subsequently filed its complaints with the Office of
Administrative Law for a hearing. Lee denied all accusations.
Governor Thomas H. Kean, who had nominated ILee for the top
OSAC post prior to the publication of the SCI report, withdrew the
nomination on August 17. Lee’s hearing on the ethics charges is
scheduled for early 1985. .

Legislative, Regulatory Reforms Advance

Soon after the SCI report was published, the movement of boxing
reform bills through the Legislature was expedited. In November,
an overall revision (A-2353) of the OSAC statute, incorporating
many—but not all—of the S.C.L’s recommendations cleared the
Assembly’s Independent Authorities and Commissions Committee
under the spongorship of the Committee’s chairman, Assemblymen
Buddy Fortunato, D-Essex, and William P. Schuber, R-Bergen.
This bill was approved 71-0 by the Assembly on December 6 and is

118



awaiting Senate action. Meantime, Fortunato’s Bill A-2468, to
reform the OSAC tax structure, was subsequently substituted for
Bill 8-2184 spongsored by Senator Richard J. Codey, D-Essex. The
substitute measnre gamed passage by 72-2 in the Assembly on
Vovember 19 and by 32-1 in the Senate on December 6.

In October Chairman Arthur 8. Lane submitted to the sponsors
cof the most comprehensive boxing legislation letters specifying
areas that omitfed or fell short of the reforms proposed by the
SClLinits March report. In addition, the Comnmission in September,
in a letter by Chairman Lane to Lee at OSAC, criticized what it
regarded as serious deficiencies and omissions in extensive
regulatory reforms proposed by OSAC on August 20. Lee, in his
response, said additional regulatory changes would be forthcoming
that would ‘*deal with most of the areas’’ cited in the Commigsion’s
eritique. As this report was being compiled, Attorney (eneral
Irwin I. Kimmelman announced on January 7, 1985, that expanded
OSAC regulatory reforms were being promulgated. He said that
- although the revisions might lessen the excitement of prize fights
for fams, ‘“that is a small price to pay (because) paramounnt
consideration must be given to the safety of the participants
inside the ring. .  *’

Showuld Professional Boxing Be Outlawed?

The Commission anticipates that legislative and executive
reforms will be reflected by much-improved law enforeement and
administrative conduct. However, it will continne its sarveillance
of the boxing scene, particularly in the area of the sport’s physical
hazards. The Commission is far from convineced that boxing can be
permitted to confinue as a commercial enterprise no matter how
stringent are its medical and safety standards or how rigidly such
standards are enforced.

REPORT ON NEWARK SCHOOL SecuriTY SYSTEM

- The Commission undertook an 1nqu1ry into the 0perat10n of
Board of Jducation secunty forces in Newark and other school
distriets after receiving complaints of irr egulamtles in Newark’s
school security program. An evaluative canvass of major urban
distriets, including Newark, Jersey City, Paterson, Trenton and
Camden, led to a concentrated investigation of Newark’s school
security force because its problems were found to be the most
serions, complex and pervasive. The Commission in June published
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a- 34-page report with recommendations for correcting the
deplorable conditions that the inquiry had uncovered. In the
introduction to this report, the Commission specified the need
for its investigative focus on the Newark Board of Kducation
Department of Security Services and Drug Enforcement:

The Commission’s review of other school districts
uncovered no deficiencies of such substance as to
"warrant continued probing. In Newark, on the other
hand, the school security force was found to have been
plagued from its outset by misrule and misconduect.
Certain essential reforms have been initiated in recent
months. .. These few belated improvements, however,
have had only a superficial impact becaunse of 15 years
of administrative and operational improprieties. The
57,000 students atiending classes in the city’s 82
schools cannot be guaranteed, under present security
conditions, the peaceful surroundings so necessary
to their intellectual and physical matoration as
responsible aduits, The parents of Newark’s public
school children—indeed, all of Newark’s taxpayers
—merit a far safer educational atmosphere than now
exists. For that reason, the SCI in this report not
only will specify the problems its investigation has-
uncovered but will also recommend corrective actions
for consideration by the Newark Board of Education -
as well as certain reforms that deserve the attention
of the Legislature and the State Department of
Education. .

‘ SuMMy of Findings

The Commission’s inquiry found a wide range of problems in
the Newark security system, including even the absence of any
original statutory source for its authority to function. Indeed,
the Commission noted that this lack of statutorily defined structure
and responsibility contributed to the ‘‘faulty management pattern
that is largely to blame for the overall staff and operational
deterioration that afflicts the Department.”” Thiz void also
clonded the issue of whether the security guards had full police
powers under law. Although the school board ruled during the
course of the S.C.L’s inguiry that its school guards did have
police powers, the Commission learned that this decision was
strongly opposed by the union fo which the security guards, as well
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as other gnards, custodial workers, bus supervisors, laborers,
repairmen and clerks, belonged. The conflict between the security
department and the union prompted disciplinary problems that
threatened to scuttle the entire security system because, as the
Commission’s report stated, ‘. aunthority to run the department
is thwarted, official directives and assignments for handling statu-
tory and regulatory violations are being ignored, and an obvious
—and dangerous—reluctance exists among some security officers
to investigate or arrest other [union] members for alleged
wrongdoing.”” The Commission’s inguiry disclosed that, although
security guards were carrying firearms while on patrol duty
outside of school hours, the school board had no formally promul-
gated policy or guidelines on firearms and that questions existed
as to whether the armed guards recewed adequate, if any, firearms
training.

The investigative findings included the. discovery that 38, or
16 percent, of the 239 security guards checked by the Commission
had criminal records, that “‘no show?’ employees were numerous,
that thefts of school property by security persomnel was not
uncommon, that most of the guards lacked security training and
that there was a deplorable lack of liaison with the Newark Police
Department Other deficiencies were also barred and are cited
below in conjunetion with the Commmsmn 8 reeommendatlons for
corrective actlons

2 Recommendatz’om on School Security

_ The Commission prefaced its conelusions and recommendations
by stating that its investigative findings of misconduct, mismanage-
ment and other Newark school security deficiencies should be
studied by other school distriets which sponsor security programs.
Copies of the report were mailed to all districts receiving State-
funded reimbursements for school security costs. The Commission

added:.

The Commission noted that it had canvassed a
number of school distriet security departments but,
except for Newark, had found no apparent operational
faults of such consequence as to warrant continued

- inquiry. These distriets should realize, however, that
this decision by the Commissgion does not mean that

.. their operations are without defects. Indeed, if the . .
SCI had the ﬁnanczal and personnel resources to .
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extend its probe as deeply into other districts as in
Newark, one or another of the deficiences that were
found to be widespread in Newark also might have
been revealed elsewhere. Therefore, this report’s
pinpointing of statutory omissions and defects, of
administrative disfunctions and of personnel abuses
should serve as a statewide gnide for self-improve-
ment, The recommendations also should provide a
bagis for such self-analysis.

The Commission recommended to the Legislature that amend-
ments be enacted to eliminate the ambiguities and contradictions
of various sections on school security and safety in Title 184,
particularly to facilitate enforcement of the prohibition in N.J.S.A.
34:13A-5.3 against policemen, including school policemen, belong-
ing to a labor union that admits other than policemen to member-
ship. The SCI also urged a statutory requirement for fingerprinting
of all school security job applicants.

The State Education Department was asked by the Commission
to promulgate more stringent rules and regulations for school
aistricts that are eligible for State reimbursements for security
officer costs, including requirements for a full eriminal background
clearance, a program of specialized training for guard recruits.
and written personnel and procedural guidelines,

The Commission in its referral to the Newark Board of Education
recommended that it divide its security force into two groups, one
of daily school ‘“monitors’ and the other of security policemen,
and prohibit either group from joining a collective bargaining
group that allows non-security employees to become members.
The board was also urged to adopt a firearms policy, promulgate
personnel and procedural guidelines, institute an immediate back-
ground check on all security personnel and dismiss those with
eriminal records, arrange immediately for the training of the
security force, and initiate at once an effort to improve relationships
with the Newark Police Department, including detailed written
planning for joint action in handlng certain crimes and emergencies,

Legislative action

Two bills carrying out statutory revisions urged by the SCI in its
school security report were introduced in October by Assemblyman
Fugene “H. Thompson, D-Fissex, and referred to the Assembly

“Judiciary Committee. One bill would carry out the recommended
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clarification of statutes affecting school security guards and the
other would require a eriminal history background check of all
present and prospective school security officers. :

STATE LEGISLATIVE LIAISON

- 8.C.1, Gains Five-Y ear Extension

The Commission was renewed for a fourth snccessive term by
the Legislature and Governor Thomas H, Kean, who signed the
enabling bill, S-825, on August 3, 1984, The Governor at the time
reiterated his support for a permanent S.C.I. The bill he signed
was sponsored by Senate President Carmen Orechio, D-Hssex, and
contained certain statutory revisions recommended by a bipartisan
S.C.I. Review Committee after its 1982-83 appraisal of the
Commission’s performance.* Final passage of the legislation was
achieved by a 35-0 Senate vote on June 18 and a 63-0 Assembly
vote on June 25.

The SCI Review Committee proposals which were written 1111';0
the SCI statute** ineluded: 1) A requirement that no Commissioner
shall serve in succession more than two three-year terms and any
portion of an unexpired term, 2) a change in the deadline for
submitting public hearing recommendations from within 60 days of
such a hearing to 120 days, 3) inclusion of the United States
Attorney for New Jersey among those to whom the Commission
must give at least seven days notice of its intention to immunize a
witness, and 4) confirming in the S.C.I. law ifself the power of
the Commission to conduct a hearing with one Commissioner

present. The bill extended the S.C.I. to December 31, 1989

Municipal Industrial Commission Reforms

In March, 1982, the Commission issued a report on its investiga-
tion of the Lakewood Industrial Commission. This report said the
S.C.I.’s inquiry revealed no evidence of criminal or corrupt
activities but did confirm ‘‘certain inappropriate actions or
omissions in the conduct of the Commission.”” The report, which
was submitied to the Governor and the Legislature, backed up its
investigative findings with recommendations for reforming the
Municipal Industrial Commission Law, N.J.8.A. 40:55B-1 et seq.

* See §.C.I. Review Committee Report in S.CL Fifteenth Annual Report, for 1983,

which is available at the Commission’s Trenton office.
#% Gee S.C.I. statute in Appendix Section, P, 137.
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Most of these recommendations—including partieularly require-
ments that such commissions operafe on a bipartisan. basis and
make all policy, financial and other decisions and fransactions a
matter of public record and open to public inspection—were
apploved by the Legislature and signed into law by Governor -
Kean in 1984. The vehicle for these reforms was S-949, a. bill
sponsored by Senate Majority Leader John ¥. Russo, D—Ocean
Upon its enactment on November 28, Russo issued a statement in
which he expressed the hope that this ‘‘measure recommended by
the 8.C.I. and now approved by the Legisla,tm e and the Govérnor
will help restore public confidence in fhe operatmn of these
agencies.’”” He added:

Industrial commissions are no one’s private domain.
If there is one valuable lesson to be learned from
the S.C.I. investigation and veport, it is that every
governmental agency is accountable to the public.

The Ocean County Observer in an ediforial said the “long
overdue” reforms would be in the public interest:

Some long-overdue changes have been made in the
way indostrial commissions operate in New Jersey,
resulting from a State Commission of Investigation
(8.C.1.) probe of the Lakewood Industrial Commis-
sion and Gov. Thomas Kean’s approval of a bhill
designed to correct ‘‘inappropriate action’’ the 8.C.L.

 says it uncovered.

The changes called for in the new law, sponsored by
N. J. Senate Majority Leader John F. Russo, will
end the secrecy, sloppy or non-existent bookkeeping
and hand-holding deals the 8.C.I. found in Lakewood.

Open govérnmenf decisions, openly arrived at, are- -
demanded by the public. Busgo’s bill, now a state law,

goes along way toward opening up the way the public
-business of indusirial commissions is conducted.
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52:9M-5. Upon request of the Attorney Gen-
eral, a county prosecutor or any other law
enforcement official, the Commission shall co-
operate with, advise and assist them in the
performance of their official . . . duties.*

52:9M-6. The Commission shall cooperate with
depariments and officers of the United States
Government in the investigation of violations
of the Federal laws within this state.*®

52:9M-7. The Commission shall examine into
matters relating to law enforcement extend-
ing across the boundaries of the state into
other states; and may consult and exchange
information with officers and agencies of other
states with respect to law enforcement prob-
lems of mutual concern .. .*

52:9M-8. Whenever the Commission or cany
employee obtains any information or evidence
of a reasonable possibility of criminal wrong-
doing . . . the information or evidence of such
crime’ or misconduct shall be called to the
aitention of the Attorney General as soon as
practicable, unless the Commission shall . . .
determine that special circumstances exist
which require the delay in transmittal of the
information or evidence . . .*

* Excerpts from S.C.I. Law

LAW ENFORCEMENT LIAISON

+ U.S. Attorney

+ Attorney General

+ County Prosecutors

* Interstate Cooperation
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LAW ENFORCEMENT LIAISON

INTRODUCTION

The Commission last year was contacted almost daily by
telephone or mail for various types of assistance from federal,
state, county and local law enforcement agencies and from such
agencies in numerous states. Additionally, the Commissioners
adopted resolutions accommodating formal requests for informa-
tion by federal, state and county law enforeement agencies, regula-
tory agencies and legislative committees. A number of referrals of
evidence of eriminal activities were alsc made by the Commission
pursuant to Section 9M-8 of its enabling law.

Liaison Wit THE U.S. ATTORNEY FOR NEW JERSEY

Continuing close contact was maintained throughout 1984 with
the office of the United States Attorney for New Jersey, W. Hunt
Dumont. Such liaison included the submission to his staff of
investigative findings, hearing transeripts and other data, as
well as the same seven-day advance notices of the Commission’s
intention to immunize a witness that it gives to the State Attorney
(teneral and appropriate county prosecutors. With the Commis-
sion’s strong endorsement, sinee it underscored a long-standing
practice, a requirement to include the U. 8. Attorney on the witness
immunity notice list was added to the 8.C.I. enabling statute when
the Legislature extended the Commission for another five-year
ferm in 1984. :

One of the referrals by the S.C.I. to the U.S. Attorney’s office,
dating back to the Commission’s investigation and public hearing
in 1979 on improper public insurance purchase and administration
procedures, indirectly resulted during 1984 in a guilty plea in
Federal District Court by Warren Fuhro, 51, of Hashrouck Heights,
to a charge he participated in a kickback scheme in the award of
contracts when he wag Hudson County purchasing agent between
1974 and 1980, During the S.C.L’s punblic hearing, Fuhro was cited
for his questionable handling of Hudson County insurance con-
tracts. When Fuhro entered his guilty plea in May, U.S. Attorney
Dumont said that the charges included receipt of kickbacks based
on the size of commissions on policies purchased by Hudson County.
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Fuhro subsequently obtained and lost a job as purchasing agent for
Greenwich, Conn. At the time of his federal court plea, it was
disclosed that an agreement had been reached by representatives
of the U.S. Attorney’s offices in New Jersey and Connecticut with
Fuhro requiring him to cooperate in ongoing probes in both states.
In July, Fuhro was sentenced to two years in jail on the kickback
charges.

Another agreement to cooperate with the U.S. Attorney’s office
grew out of referrals—and followup action by Special Agent
Richard Hutchinson and Accountant Christine Klagholz of the
8.0.1. staff—from the Commigsion’s investigation and public
hearing in 1983 on misconduct by operators, employees and vendors
at certain county and local sewerage authorities in New Jersey.
In September, 1983, Arthur Cohen of Cranbury, a witness at the
S.C.I1.°s hearing, was indicted on six counts in connection with a
scheme to defraud the Township of Ocean Sewerage Authority
through a $25,000 kickback to assure that the authority would buy
Cohen’s chemical products. On June 20, 1984, Coben pleaded
guilty to mail fraud, was fined $1,000 and placed on probation for
four years on condition that he ‘“continue to pursue his cooperation
and other obligations’ with federal authorities.

L1aisoN WiTH TaE ATTORNEY GENERAL

During 1984 the Commission continued its liaison with the Office
of Attorney General Irwin I. Kimmelman and various components
of his Department of Law and Public Safety. This liaison was
carried out through high-level meetings by the Commissioners and
the Kxecutive Director with the Attorney General. Additionally,
Commission supervisory and legal personnel and the staff of the
Attorney General’s office, particulai"ly the Division of Criminal
Justice, met on scores of occasions during the course of the year
with redard to day-to-day activities.

A number of prosecutorial actions were instituted during 1984
as the result of referrals to the Atiorney General’s office by the
Commission of investigative data indicating criminal mlsconduct
as noted below.

VernonValley Prosecution

In April, a state grand jury. handed up an mdmtment listing
110 counts of conspiracy, fraud, theft, embezzlement, forgery,
 tax evasion and other crimes against V_ernon Valley Recreation
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Association, nine associated companies and a group of executives
and employees headed by Eugene Mulvihill, the corporate chair-
man. This 313-page indictment resulted in part from the 8.C.1.°s
investigation and public hearing in 1983 into irregularities in the
operation of the Vernon Valley ski resort and amusement facility
on state-leased land at Great Gorge in Sussex County. The
Commission submitted its investigative data and private and public
hearing franscripts to the Attorney General and a 13-month probe
ensued, leading to the indictment. After pleas of Innocence,
a number of the defendants were admitted by Superior Court to
the pretrial intervention program and placed on probation and
community serviee assignments. As for Mulvihill, he pleaded
guilty on November 8 to five criminal charges related to an
insurance fraud scheme that was first revealed during the S.C.L
hearing. Mulvihill pleaded to one count of conspiracy, one count
of obtaining money by false prefenses and four counts of theft.
Mulvihill also agreed to guarantee payment of any fine up to
$500,000 imposed on Vernon Valley, which also pleaded guilty, and
to make restitution of $270,000 claimed by New Jersey from the
ski operation. Coincident with Mulvihill’s guilty pleas, a related
civil suit by the State Department of Envlronmental Protection
against one of Mulvibill’s companies was settled by an agreement
that the resort operation would be continued uunder a third party
eontract, with Malvihill and his companies losing all direct control.
In December, Mulvihill was sentenced to six suspended prison
terms and fined $45,000. A $250,000 fine was imposed on the
Vernon Valley company. In imposing the sanctions, Superior
Court Judge Robert Shelton said he had ‘‘sericusly considered’’
a jail term becanse he believed Mulvihill had acted in a ‘“deliberate,
calculating and premeditated way.”

Robrer Trial

Another headlined case during 1984 that resulted from an 8.C.L
investigation was the trial of Mimi Rohrer of Haddon Township
on a murder charge in connection with the death of an adopted 2%4-
year-old boy in May, 1975. Mrs. Rohrer, the wife of Haddon Town-
ship Mayor William Rohrer, went on trial in. September but a
mistrial was declared on December 17 after the jurors reported
to Superior Court Judge David G. Eynon that they could not reach
a decision, The Rohrer child’s death was one of seven sudden
deaths in Camden County that were reviewed in 1979 in an 8.C.L
report. The report was eritical of the investigative and medical
examiner procedures that followed each death.
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Labor Consultant Indicted

Frank A. LaVecehia of South Plainfield was a labor consultant
who played a key if dubious role in the Commigsion’s publie report
in 1982 on organized crime’s impact on labor relations in mass
housing construetion. Aceording to Attorney General Kimmelman,
LaVeechia who operates his business out of Toms River was
charged in April with five counts of [ailure to file tax returns on
ineome of more than $400,000 between 1978 and 1982, LaVecchia’s
trial was scheduled to begin in September but was postponed
because the defendant became ill.

LiatsoN WiTH CoUuNTY PROSECUTORS

The Commission takes pride in its increasingly close relationship
with all of New Jersey’s 21 county prosecutors and their staffs that
began, with active investigative associations some years ago in
Atlantie, Burlington, Camden, Fssex, Hudson, Passaic and Union
Counties. This linkage between prosecutors and the 8.C.I. has been
extended to every county and is being constantly reaffirmed as
prosecutorial changes oceur. One example of this liaison was the
Commission’s continuing effort during 1984 to provide appro-
priate county prosecutors with the findings of various S.C.L
inquiries and public hearings.

In yet another prosecutorial spin-off from a Commission in-
quiry, the Cape May County Prosecutor’s office nndertook a probe
which led to indictments in February of conspiracy, fraud and
bribery involving the Cape May County Municipal Utilities Au-
thority and PQA Engineering Co. The Cape May agency was
among the sewerage and utility authorities whose operations and
dealings with vendors were criticized at an S.C.I. public hearing
in 1983. The Attorney General’s office, which also received rele-
vant data from the S.C.I. subsequently entered the Cape May
inquiry. : : '

The effectiveness of cooperative law enforecement was particu-
larly demonstrated during last year when S.C.L. Special Agents
Raymond H. Schellhammer and Anthony Quaranto, during the
course of their investigative duties, located two fugitives from
criminal arrest warrants issued by the Essex County Prosecutor’s
office. Lioeal and county aunthorities were immediately notified and
both individuals were apprehended. . -
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INTERSTATE COOPERATION

The Commission continued its membership in various interstate
organizations of a formal and informal nature which relate to its
work. Additionally, the Commission received numerous requests
for assistance on investigations from various law enforcement
agencies throughout the nation. The Commission, in fulfillment of
its statutory duty and in recognition of the importance of coopera-
tion among the states in areas such as organized erime, responded
to all such requests. The Commission itself also obtained assistance
from various other states on matters of mutual concern with
particular relevance to organized erime and racketeering,

129






52:9M-9. The Commission shall be authorized
to appoint and employ and at pleasuvre re-
move an Executive Director, Counsel, Investi-
gators, Accountants, and such other persons
as it may deem necessary, without regard to
Civil Service; and to determine their duties
and fix their salaries or compensation within
the amounts appropriated therefor. Investiga-
tors and accountants appointed by the Com-
mission shall be and have all the powers of
peace officers.*

* Excerpt from S.C.I. Law

COMMISSION STAFF
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 COMMISSION ST AFF
STAFF PERFORMANCE

Morley pmmoted to Executive Director

The Commission in December promoted James J. Morley of
Moorestown from Deputy Director to Executive Director. He
succeeded James T. O’Halloran of Bayonne, who was appeinted
to the Superior Court bench. Judge O’Halloran’s first act as a
jurist was to swear Morley as his successor at the S.C.I. Morley
had been the Commission’s Deputy Director sines October, 1982. -

Morley was a Deputy Attorney General in the Division- of
Criminal Justice from December, 1978, to October, 1982, and was
an- assistant prosecutor of Burhngton County from December,
1976, to November, 1978, He graduated with honors from Rutgers-
Oamden Law School in May, 1976, and from Fordham University
as a political seience major in 1970.

Morley is a member of the American, New Jersey and Burlmgton
County Bar Associations and.is a former member of the New
Jersey Supreme Court Committee on Juvenile and Domestic
Relations Courts. -

Pro ]‘esszomzl Actzwtzes

The Commission’s staff in 1984 consisted of 45 1nd1v1duals in-
eludmg 6 lawyers, 5 investigative accountants and 17 special agents
As in past vears, various offieers and employees participated in
law enforcement conferences, seminars and workshops. For ex-
office, of the N.J. Nareotics Enforcement Officers Association and
led a seminar panel discussion on-revised arrest, search and seizure
procedures. In June he moderated a panel diseussion on drug en-
ample, Counsel James A. Hart, ITT, a former assistant prosecutor
in Union County, assisted in arranging a seminar in March in
Salem County in conjunction with the Salem County Proseeutor’s
forcement problems in prisons. Hart is associate counsel and a
director of the association. Counsel Gerard P. Liynch participated
as Viee Chairman in meetings of the Middle Atlantic-Great Lake‘s
Orgamzed Crinie Law Enforcement Network (Magloclen). -

““The Commission’s accountants not only kept abreast of advances
/in their field but also shared their knowledge and experience with
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other law enforcement agencies, particularly in the areas of white
collar erime and organized erime. The S.C.I.. chief accountant,
Julius Cayson, lectured at the intelligence school sponsored by the
Division of Criminal Justice. Cayson and Accountant Christine F.
Klagholz, who also during 1984 completed her studies for a Master
of Business Administration degree at Rider College, attended a
special eomputer sechool conducted by the New. York State Society
of Certified Public Accountants. The S.C.I1.’s fiscal officer, Helen
K. Gardiner, attended the annual Gaming Conference sponsmed
by the New Jersey Society of CPAs at Atlantic City in October.
Three accountants are CPA’s and three hold MBA degrees. T'wo
acecountants are former veteran investigators for the U.S. Intemal
Revenue Service.

: Speclal courges and seminars on white collar crime, government
corruption, organized crime and other law enforeement problems
were attended by the Commission’s special agents. The wide rang-
ing background of these agents has been particularly helpful in
the suceessful completion of the Commission’s unusually varied
investigations. Colleetively, this background includes previous
careers or tours of duty with the U.S. Justice Department, the
U.S. Senate’s organized cerime investigations, the Federal Bureau
of Investigation, the State Police, various ecounty prosecutor offices,
the ‘Penngylvania Crime Commission, many municipal police de-
partments, the NY-NJ Waterfront Commission, a county sheriff’s

department and the military police. A nmnber of special agents
are active as officers or members of law enforcement intelligence
groups, including Frank Betzler, Robert Diszler, Cyril Jordan,
William Rooney. and Kurt Schmid. Special AgeDt.Bruce C. Best,
who is active in the New Jersey Polygraphists, Ine., lectured on
interrogation of suspects at the seminar sponsored by the Salem
County Prosecutor’s office with the New Jersey Narcotics Enforce-
ment . Officers - Association. - Rooney conducts lectures about the
S:C.1. for recruits at State Police and municipal police training
schools. Special Agent. Richard Hutchinson attended courses on
computer fraud investigations. Special Agent Anthony Quaranta
is associated with the Metropolitan Regional Couneil on Organized
Crime. Special Agent Robert Buccino has assisted a- Division of
Criminal Justice higuiry.into a nareotics eonspiracy and a Morris
County Prosecutor’s office loanshark probe. Many staff members
are alsg active.in community. serﬂce, 1] exemphﬁed by Hutchin-
son’s chalrmg of a $14,00( fund ralsmg drwe in. the nghtstown
area, for the LIOHS Eye Care (Clenter, . ;
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Commendations

In September S.C.I. Counsel Lyneh reeeived two letters from
David E. Fritchey, special attorney to the Justice Department’s
Philadelphia Strike Foree, thanking the Commission for providing
data and other assistance in the sentencing of John Martorano and
his nephew, George Martorano, following criminal convictions.
Executive Director Morley also received a letter from the Strike
Force’s assigtant attorney-in-charge, Louis R. Pichini, in which
he recalled that Special Agent Betzler provided ‘‘important cor-
roborative trial testimony.’’ This letter observed:

Joint law enforcement efforts are crucial fo the
successful proseeution of organized crime members
and assoeiates, The Martorano ease is but one ex-
ample of the importance of our cooperative efforts.

Special Agent Schmid also was cited for serviees to the Vermont
Attorney General’s office and, after the murder trial and eonvietion
of Albert Daidone and Raymond Martorano in Philadelphia.
Agsistant Distriet Attorney Barbara L. Christie wrote the S.C.L
expressing appreciation for his aid in the prosecution. Christie’s
letter stated that Schmid's “efforts have truly defined the concept -
of public service.”

Investigative Teams

Executive Director Morley’s investigative team for the publie
report on the inadequate regulation of boxing consisted of Attor-
ney Liynch, Special Agents Wendy Bostwick, Dennis MeGuigan,
Robert Tagay, Diszler, Schmid and Quaranta and Investigative
Accountant Arthur A. Cimino.

The investigative team for the publie report on improprieties.
in the Newark school security program ineluded Counsel Hart,
team leader, Special Agents Raymond H. Schellhammer and
Quaranta and Accountant William V., Miller.

- Hart was the counsel for the public hearing inguiry into the
Newark school system’s Supplemental Fringe Benefit Fund and
his probe team included Agents Schellhammer and Quaranta,
Chief Anditor Cayson and Accountant Miller.*

* The report on this public hearing begins on P. 13.
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52:9M-10. The Commission shall make an
annual report to the Governer and Legislature
which shall include its recommendations. The
Commission shall make such further interim
reporfs to the Governor and legislature, or
either thereof, as it shall deem advisable, or
as shall be required by the Governor or by
concurrent resolution of the Legislature.*

52:9M-T11. By such means and fo such extent
as it shall deem appropriate, the Commission
shall keep the public informed as to the
operations of organized crime, problems of
law enforcement . . , and other activities of
the Commission.*

¥ Excerpts from S.C.L. Law

LIAISON WITH THE PUBLIC
* Introduciion
* Public Hearings, Reports
= Citizen's Assistance
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LIAISON WITH THE PUBLIC

INTRODUCTION

Since its inception the Commission has spongored a total of 77
. public actions, including 26 public hearings, 32 public reports based
on those hearings, and 19 public reports which were not preceded
by public hearings. These public actions are mandated by various
provisions of the 8.C.I.’s enabling law as supplemented by revisions
enacted since 1968. For example, annual and interim reports to
the Governor and Legislature have been required from the outset.
Such reports have helped to fulfill another reguirement that the
Commission keep the public informed as to the operations of
organized ecrime, law enforcement problems and other activities
“by such means and to such extent as it shall deem appropriate.”
The 1983 S.C.1. Review Committee stated that it “found the reports
produced by the S.C.I. in eonnection with its investigations to be of
a high quality.”’ '

PusLic HEARINGS, REPORTS

A brief listing of the S.C.L’°s 77 public actions illustrates the
-wide-ranging variety of allegations and complaints that, by formal
authorization of the Commission, were subjected to its traditional
process of probes, hearings and public reports. In the organized
crime field, the Commission’s continuing confrontation of high-
ranking mob figures was highlighted by public hearings and reports
on organized crime influence in Long Branch and Monmouth
County (1970), eriminal activities in Ocean County (1972), narco-
tics trafficking (1973), infiltration of legitimate businesses in
Atlantic City (1977), incursions into the dental health care
industry (1980-81) and into labor relations profiteering at housing
projects (1981-82).

In addition, investigations in other law enforcement areas that
were subjected to both public hearings and reports included: state
cleaning services abuses and state building service contractual
irregularities (1970), Hudson County Mosquito Commission cor-
ruption (1970), Jersey City waterfront land frauds (1971), workers
compensation misconduct (1973), misuse of surplus federal pro-
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perty (1973), pseudo-charity sclicitations (1974), Lindenwold
borough corruption (1974), medicaid-clinical labs (1975), Middlesex
land deals (1976), prison furlough abuses (1976), medicaid nursing
home schemes (1976-77), improper conduct by private schools for
handicapped children (1978), boarding home abuses (1978), ab-
.sentee ballot law transgressions (1978), mishandling of public
insurance programs {1979), misconduct by certain county and loecal
sewerage authorities (1982), abuse and misuse of casino gambling
credit (1983), improprieties in the leasing of state lands by a ski
resort in Vernon Valley (1983) and excessive spending and other
irregularities in the operation of the Newark school system’s
Supplemental Fringe Benefits Fund (1984).

Further, although no public hearings ensued, critical publie
reports and corrective recommendations followed the Commission’s
investigations of the garbage industry (1970), an Atlantic County
embezzlement (1971), Stockton College land deals (1972), the
Attorney General’s office (1973), Middlesex bank fraud (1973),
conflicts of interest on the Delaware River Port Authority (1974),
medicaid nursing home cost reimbursements (1975), medicaid
“mills” (1976), casino control law problems (1977), medicaid
hospital problems (1977), wrongful tax deductions from public
employees’ injury leave wages (1979), mishandled sudden deaths
(1979), truck unloading complaints (1980), inappropriate HFA.
conduct (1981 and 1982), industrial commission law reforms- (1982),
and on the inadequate regulation of boxing in New Jersey and the
school security guard abuses in Newark (both 1984).

CITiZENS ASSISTANCE

As in past years, hardly a week passed in 1984 that the Com-
mission did not receive requests for investigative action, assistance
or advice from citizens of New Jersey. Commission records include
almost 50 such contacts by citizens, mostly for the purpose of
filing complaints about law enforcement and other problems affect-
ing them or their communities.
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APPENDIX

S.CI. STATUTE

New Jersey Statutes Annotated 52:9M-1, Et Seq.
L. 1968, C. 266, as amended by L. 1969 C. 67,
_L 1970, C. 263, L. 1973, C. 238, L. 1979 C. 254, and L. 1984, c. 110.

. 52:0M-1. Creation; members; appointment; chairman; terms;
salaries; wvacancies. There is hereby created a temporary State
Commigsion of Investigation. The Commission shall consist of
four members, to be known as Commissioners.

Two members of the Commission shall be appointed by the
Governor. One each shall be appointed by the President of the
Senate and by the Speaker of the General Assembly. Each member
shall serve for a term of 3 years and until the appointment and
qualification of his succesgor. No person shall serve, in succession,
more than two three-year terms and any portion of an unexpired
term as a member of the Commission. The Governor shall designate
one of the members fo serve as Chairman of the Commission.

The members of the Commission appointed by the President of
the Senate and the Speaker of the General Assembly and at least
one of the members appointed by the Governor shall be attorneys
admitted to the bar of this State. No member or employee of the
Commission shall hold any other public office or public employ-
ment. Not more than two of the members shall belong to the same
political party.

- Igach member of the Commission shall receive an annual salary
of $18,000.00. ach member shall also be entitled to reimbursement
for his expenses actually and necessarily incurred in the perfor-
mance of his duties, inclnding expenses of travel ontside of the
State.

Vacancies in the Commission shall be filled for the unexpired
term in the same manner as original appointments. Vacancies in
the Commission shall be filled by the appropriate appointing aun-
thority within 90 days. If the appropriate appointing authority
does not fill a vacaney within that time period, the vacancy shall
be filled by the Chief Justice of the Supreme Court within 60 days.
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A vacancy in the Commission shall not impair the right of the
remaining members to exercise all the powers of the Commission.

Any determination made by the Commission shall be by major-
ity vote. “Majority vote” means the afirmative vote of at least
three members of the Commission if there are no vacancies on the
Commission or the affirmative vote of at least two members of the
Commiggion if there is a vacaney.

Notwithstanding the provisions of section 1 of this act (C.
52:9M-1) and in order to effect the staggering of terms of members
of the Commission notwithstanding the term for which they were
originally appointed, the terms of the members appointed after
December 1, 1978 shall be as follows: the first member appointed
by the Governor, 36 months; the second member appointed by the
Governor, 18 months; the member appointed by the President of
the Senate, 30 months; the member appointed by the Speaker of the
General Assembly, 24 months. Thereafter, the terms of the mem-
bers shall be as provided in P.L. 1968, C, 266, S. 1 (C. 52:9M-1).

- 82:9M-2. Duties and powers. The Commission shall have the duty
and power to conduet investigations in connection with:

a. The faithful execution and effective enforcement of the laws
of the State, with particular reference but not limited to organized
crime and racketeering;

b. The conduet of public officers and public employees, and of
officers and employees of public corporations and aunthorities;

¢. Any matter concerning the public peace, public safety and
public justice, )

- 82:9M-3. Additional duties. At the direction of the Governor or
by concurrent resolution of the Legislature the Commission shall
conduct investigations and otherwise assist in connection with:

- a. The removal of public officers by the Governor;

b. The making of recommendations by the Governor to any other
person or body, with respect to the removal of publie officers;

¢. The making of recommendations by the Governor to the Legis-
lature with respeet to changes in or additions to existing pro-
visions of law required for the more effective enforcement of
the law; : ' '
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- d. The Legislature’s consideration of changes in or additions to
existing provisions of law required for the more effective adminis-
tration and enforecement of the law.

52:9M-4. Investigation of management or affairs of state depart-
ment or agency. At the direction or request of the Legislature by
concurrent resolution or of the (GGovernor or of the head of any
department, board, bureau, commission, authority or other ageney
created by the State, or to which the State is a party, the Com-
mission shall investigate the management or affairs of any such
department, board, bureau, commission, anthority or other agency;
provided, however, that if the Commission determines that the
requests for investigations from the Legislature, the Governor or
the head of any department, board, burean, commission, authority
or other agency created by the State, or to which the State is a
party, exceed the Commission’s capacity to perform such investi-
gations, they may, by resolution, agk the Governor or the Attorney
General or the Legislature in the case of a Legislative request, to
review those requests upon which it finds itself unable to proceed.

Within 5 days after the adoption of a resolution aunthorizing a
publie hearing and not less than 7 days prior to that public hearing,
the Commission shall advise the President of the Senate and the
Speaker of the General Assembly that such public hearing has
been scheduled. The President and the Speaker shall, after review-
ing the subjeet matter of the hearing, refer such notice to the
appropriate standing committee of each House.

The Commission shall, within 120 days of holding a public hear-
ing, advise the Governor and the Legislature of any recommenda-
tions for administrative or Legislative action which they have
developed as a result of the public hearing.

Prior to making any recommendations coneerning a bill or reso-
lution pending in either House of the Legislature, the Commission
shall advise the sponsor of such bill or resolution and the chairman
of any standing Legislative Committee to which such bill or reso-
lution has been referred of such recommendations.

52:9M-5. Cooperation with law enforcement officials. Upon re-
quest of the Attorney (feneral, a county prosecutor or any other
law enforcement official, the Commission shall cooperate with,
‘advise and assist them in the performance of their official powers
and duties, : -
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52:9M-6. Cooperation with Federal Government, The Commis-
- sion shall cooperate with departments and officers of the United
States Government in the investigation of viclations of the Federal
Laws within this State.

52:0M-7. Examination into law enforcement affeclting other
states. The Commission shall examine into matters relating to law
enforcement extending across the boundaries of the State into
other states; and may consult and exchange information with
officers and agencies of other states with respeet to law enforce-
ment pr oblems of mutual coneern to this and other states.

52:9M-8. Refefrence of evidence to other officials., Whenever the
Commission or any employee of the Commission obtains any infor-
mation or evidence of a reasonable possibility of criminal wrong-
doing, or it shall appear to the Commission that there is cause for
the prosecution for a erime, or for the removal of a public officer
for misconduet, the information or evidence of such crime or mis-
conduet shall be called to the attention of the Attorney General
as soon as practicable by the Commission, unless the Commission
shall, by majority vote, determine that special circumstances exist
which require the delay in transmittal of the information or evi-
dence. However, if the Commission or any employee of the Cont-
mission obtains any information or evidence indicating a reason-
able possibility of an unauthorized disclosure of information or a
violation of any provision of this act, such information or evidence
shall be immediately brought by the Commission to the attention
~ of the Attorney General.

52:9M-9. Execulive director; counsel; employees, The Commis-
sion shall be authorized to appoint and employ and at pleasure re-
move an Executive Director, Counsel, Investigators, Accountants,
and such other persons as it may deem necessary, without regard
- to Civil Service; and to determine their duties and fix their salaries
or compensation within the amounts appropriated therefor. Investi-
gators and accountants appointed by the Commission shall be and

have all the powers of peace officers.

52:9M-10. Anwual report; recommendat@ows other reports. The
Commission shall make an annnal report to the Governor and
Legislature which shall include its recommendations. The Com-
mission shall make such further interim reports to the Governor
and Legislature, or either thereof, as it shall deem advisable, or
as shall be recmired by the Governor or by concurrent resolution
of the Legislature.
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52:0M-11. Information to public. By such means and to snch
extent as it shall deem appropriate, the Commission shall keep the
- public informed as to the operations of organized crime, problems
- of eriminal law enforcement in the State and other activities of the
Commission.

52:9M-12. Additional powers; warrant for arrest; contempt of

. court. With respect to the performance of its functions, duties and

powers and subject to the limitation contained in paragraph d.
of this seetion, the Commission shall be authorized as follows:

a. To conduet any investigation authorized by this act at any
place within the State; and to maintain offices, hold meetings and
funetion at any place within the State as it may deem necessary;

" b. To conduet private and public hearings, and to designate a
member of the Commission to preside over any such hearing; no
public hearing shall be held except after adoption of a resolution
by majority vote, and no public hearing shall be held by the Com-
mission until after the Atforney (eneral and the appropriate
county prosecutor or prosecutors shall have been given at least
7 days written notice of the Commission’s intention to hold such a
public hearing and afforded an opportunity to be heard in respeet
to any ob]eetlons they or either of them may have to the Com-
mission’s holding such a hearing;

--e. To administer oaths or affirmations, subpoena witnesses, com-
pel their attendance, examine them under oath or affirmation, and
require the production of any books, records, documents or other
evidence it may deem relevant or material to an investigation ; and
the Commission may designate any of its members or any member
of its staff to exercise any such powers;

d. Unless otherwise instructed by a resolufion adopted by a
majority of the members of the Commission, every witness attend-
ing before the Commission shall be examined privately and the
Commission shall not make public the particulars of such examina-
tion. The Commission shall not have the power to take testimony
at a private hearing or at a public hearing unless at least two of
its members are present at such hearing, except that the Commis-
sion shall have the power to condnet private hearings, on an investi-
gation previously undertaken by a majority of the members of the
~ Commission, with one Commissioner present, when so designated
by resolution; :
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‘6. Witnesses summoned {o appear before the Commission shall
be entitled to receive the same fees and mlleage 48 Persons sum-
moned to testify in the courts of the State.

If any person subpoenaed pursuant to this section shall neglect
or refuse to obey the command of the subpoena, any judge of the
-Superior Court or of a county court or any Municipal Magistrate
may, on proof by affidavit of service of the subpoena, payment or
tender of the fees required and of refusal or neglect by the person
to obey the command of the subpoena, issue a warrant for the
arrest of said person to bring him hefore the judge or magistrate,
who is anthorized to proceed against such person as for a contempt
of court.

No person may be required to appear at a hearing or to testify
at a hearing unless there has been personally served upon him
prior to the time when he is required to appear, a copy of P. L.
1968, C. 266 as amended and supplemented, and a general state-
ment of the subject of the investigation. A copy of the resolution,
statute, order or other provision of law authorizing the investiga-
tion shall be furnished by the Commission upon request therefor
by the person summoned.

A witness summoned to a hearing shall have the right to be
accompanied by counsel, who shall be permitted to advise the wit-
ness of his rights, subjeet to reasonable limitations to prevent
obstruction of or interference with the orderly conduct of the
hearing. Counsel for any witness who testifies at a public hearing
may submit proposed questions to be asked of the witness relevant
to the matters nupon which the witness has been questioned and the
Commission shall ask the witness such of the questions as it may
deem appropriate to its inquiry.

A complete and accurate record shall be kept of each publie
hearing and a witness shall be entitled to receive a copy of his
testimony at sueh hearing at his own expense. Where testimony
which a witness has given at a private hearing becomes relevant in
a eriminal proceedmw in which the witness is a defendant, or in any
subsequent hearing in which the witness is summoned to testify,
the witness shall be entitled to a copy of such testimony, at his own
expense, provided the same is available, and provided further that
the furnishing of such copy will not prejudice the publie safety or
security.

A witness who testifies at any hearing shall have the right at
the eonclusion of his examination to file a brief sworn statement
relevant to his testimony for incorporation in the record.
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The Commission shall notify any person whose name the Com-
mission believes will be mentioned at a public hearing. Any person
whose name is mentioned or will he mentioned or who is specifically
identified and who believes that testimony or other evidence given
at a public hearing or comment made by any member of the Com-
mission or its counsel at such a hearing tends to defame him or
otherwise adversely affect his reputation shall have the right,
either in private or in public or both at a reasonably convenient
time to be set by the Commigsion, to appear personally before the
Commission, and testify in his own behalf as to matters relevant
to the testimony or other evidence complained of, or in the alterna-
tive, to file a statement of facts under oath relating solely to
matters relevant to the testimony or other evidence complained
of, which statement shall be incorporated in the record.

Nothing in this section shall be construned to prevent the Com-
mission from granting to witnesses appearing before if, or to
" persons who claim to be adversely affected by testimony or other
evidence adduced hefore it, such further rights and priviliges as
it may determine.

52:9M-13. Powers and duties unaffected. Nothing contained in
Sections 2 through 12 of this act [chapter] shall be construed to
supersede, repeal or limit any power, duty or funetion of the
Governor or any department or agency of the State, or any
political subdivision thereof, as prescribed or defined by law.

52:9M-14. REequest and receipt of assistance. The Commission
may request and shall receive from every department, division,
board, bureaun, commission, authority or other agency created by
the State, or to which the State is a party, or of any political sub-
division thereof, cooperation and assistance in the performance of
its duties.

82:9M-15. Disclosure forbidden; statements absolutely privi-
leged. a. Any person conducting or participating in any examina-
tion or-investigation who shall disclose or any person who, coming
into possession of or knowledge of the sobstance of any examina-
tion or investigation, shall disclose, or any person who shall cause,
encourage or induce a person, including any witness or informant,
to disclose, other than as authorized or required by law, to any
person other than the Commission or an officer having the power to
appoint one or more of the Commissioners the name of any witness
examined, or any information obtained or given upon such examina-
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tion or investigation, except as directed by the Governor or Com-
mission, or any person other than a member or emplovee of the
Commission or any person entitled to assert a legal privilege who,
coming into possession of or knowledge of the substance of any
pending examination or investigation who fails to advise the
Attorney General and the Commission of such possession or
knowledge and to deliver to the Attorney General and the Com-
mission any documents or materials containing such information,
shall be guilty of a misdemeanor until September 1, 1979 when
such person shall be gnilty of a erime of the third degree. Any
member or employee of the Commission who shall violate this
section shall be dismissed from his office or discharged from hlb
employment,

b. Any statement made by a member of the Commission or an
employee thereof relevant to any proceedings before or investiga-
tive activities of the Commission shall be absolutely privileged and-
such privilege shall be a complete defense to any action for libel
or slander. -

e. Nothing contained in this section ghall in any way prevent the
Comraission from furnishing information or making reports, as
required by this act, or from furnishing information to the Legisla-
ture, or to a standing reference committee thereof, pursuant to a
resolution duly adopted hy a standing reference committee or pur-
suant to a duly authorized subpoena or subpoena duces tecumn,
provided, however, that nothing herein ghall be deemed to preclude
the Commission from seeking from a eourt of competent jurisdie-
tion a protective order to avoid eomphanee with such subpoena or
dueces tecum.

52:0M-16, Impounding exhibits; action by Superior Court. Unon
the applieation of the Commission, or a duly authorized member of
its staff, the Superior Court or a judge thereof may impound any
exhibit marked in evidence in any public or private hearing held in.
connection with an investigation conducted by the Commission,
and may order such exhibit to be retained by, or delivered to and
placed in the custody of, the Commission. When so impounded such
exhibit shall not be taken from the custody of the Commission,
‘except upon farther order of the court made upon 5 days notice
to the Commission or upon its application or with its eonsent.

52:9M-17. Immunity; order; notice; effect of immunity. a. If, in
the course of any investigation or hearing conducted by the Com-
mission pursuant o this act, a person refuses to answer a question
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or questions or produces evidence of any kind on the ground that
he will be exposed to eriminal prosecution or penalty or to a
forfeiture of his estate thereby, the Commission may order the
person to answer the question or questions or produce the re-
quested evidence and confer immunity as in this section provided.
No order to answer or produce evidence with immunity shall be
made except by majority vote and after the Attorney Greneral, the
United States Attorney for New Jersey and the appropriate county
prosecutor shall have been given at least 7 days written notice of
the Commission’s intention fo issue such order and afforded an
opportunity to be heard in respeet to any objections they or either
of them may have to the granting of immunity.

b. If upon issuance of such an order, the person complies there-
with, he shall be immune from having such responsive answer
given by him or such responsive evidence produced by him, or
evidence derived therefrom used to expose him to eriminal prosecu-
tion or penalty or to a forfeiture of his estate, except that such
person may nevertheless be prosecuted for any perjury commitfed
in such answer or in producing sueh evidence, or he prosecuted for
willful refusal to give an answer or produce evidence in accordance
with an order of the Commission pursuant to Section 13, or held
in eontempt for failing to give an answer or produce evidence in
accordanee with the order of the Commission pursuant to Section
11; and any such answer given or evidence produced shall be
admissible against him upon any eriminal investigation, proceed-
ing or trial against him for such perjury, or upon any investizga-
tion, proceeding or trial against him for such contempt or wiliful
refusal to give an answer or produce evidenee in accordance with
an order of the Commission.

‘¢. If the Commission proceeds against any witness for contempt
of eourt for refusal to answer, subsequent to a grant of immunity,
said witness may be incarcerated at the diseretion of the Superior
Court; provided, however, that (1) no inearceration for Civil
Contempt shall exceed a period of 5 years of actual incarceration
exelusive of releases for whatever reason; (2) the Commissicn
may seek the release of a witness for good cause on appropriate
motion to the Superior Court; and (3) nothing contained herein
shall be deemed to limit any of the vested constitutional rights of
any witness before the Commission.

Any person who shall willfully refuse to answer a question or
questions or produce evidence after being ordered to do so by the
State Commission of Investigation in accordance with the act to

145



which this act is a supplement P. L. 1968, C. 266 (C. 52:9M-1 et seq.) -
is gnilty of a high misdemeanor until September 1, 1979, when such -
person shall be guilty of a erime of the second degree. Notwith-
standing any other provision of law, no person imprisoned pursu-
ant to this section shall be eligible for parole or reconsideration
of sentence upon a showing that after imposition of the sentence
he testified or furnished the required evidence at a {ime when the
Commission’s needs were substantially met. Aection against such
person shall ensue upon a complaint signed by the chairman upon
resolution of the Commission. Such complaint shall be referred for
prosecution to the Attorney General.

The trial of a defendant for an indictment made pursuant to this
act shall be stayed pending the disposition of any review on appeal
of the Commission’s order to testify and the indietment shall be
dismissed if the order to testify is set aside on appeal or if, within
30 days after the order to testify is sustained on appeal, the
defendant notifies the Commission that he will comply with the -
grder and does so promptly upon being afforded an opportunity to

0 SO. :

“Any period of incarceration for econtempt of an_order of the
Commission shall be credited against any period of imprisonment -
to which a defendant is sentenced pursuant to subsection a. of this
section.

52:90-18. Severability; effect of partial invalidity. If any see-
tion, clause or portion of this act [chapter] shall be unconstitu-
tional or be ineffective in whole or in part, to the extent that it
is not unconstitutional or ineffective it shall be valid and effective
and no other section, elause or provision shall on account thereof
be deemed invalid or ineffective.

52:9M-19. Joint committee of legislature to review activities.
Commencing in 1982 and every 4 years thereafter, at the first
annual session of a 2-year Legislature, within 30 days after the
organization of the Legislature, a joint committee shall be estab-
lished to review the activities of the State Commission of Investi-
gation for the purpose of: (a) determining whether or not P, L.
1968, C. 266 (C. 52:9M-1 et seq.) should be repealed, or modified,
and (b) reporting thereon to the Legislature within 6 months unless
the time for reporting is otherwise extended by statute. The joint
committee shall be composed of seven memnbers, two members to
be appointed by the President of the Senate, no more than one of
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whom is to be of the same political party, two members to be
appointed by the Speaker of the General Assembly, no more than
one of whom is to be of the same political party, and three members
to be appointed by the Governor, no more than two of whom shall
be of the same political party.

52:91{-20. This act shall take effect immediately and remain in
effect until December 31, 1989.
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