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Ernest Manning petitions the Civil Service Commission (Commission) for
reconsideration of the attached final decision rendered on December 18, 2019, which
upheld his removal and resignation not in good standing. That decision is
incorporated herein.
As background, the appointing authority presented the petitioner, a Laborer
1, with a Preliminary Notice of Disciplinary Action (PNDA) and, subsequently, a
Final Notice of Disciplinary Action that removed and resigned him not in good
standing, effective April 3, 2018, on charges of chronic absenteeism; neglect of duty;
and other sufficient cause. Specifically, the appointing authority asserted that the
petitioner failed to comply with the terms of his Letter of Conditional Employment
(LCE)1 and failed to present to work.
Upon the petitioner’s appeal, the matter was transmitted to the Office of
Administrative Law (OAL) for a hearing as a contested case. After the hearing, the
Administrative Law Judge (ALJ) determined that the appointing authority had met
its burden of proof with regard to the charges. In particular, the ALJ found that the
petitioner failed to present to work any time after entering into his settlement
agreement and LCE and before the issuance of the PNDA, or to even call in to report
his absence or whereabouts. Moreover, since he absented himself from duty for five
or more consecutive business days, this constituted a resignation not in good standing
per N.J.A.C. 4A:2-6.2. The ALJ also found that the petitioner failed to comply with
1

The LCE was part of a settlement agreement the parties entered into in 2018.
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the terms of the LCE by failing to enroll in and complete a substance-abuse
rehabilitation program within the prescribed timeframes. The ALJ deemed the
petitioner’s testimony inconsistent and not credible overall. She deemed Valerie
Goldston-Key, the former assistant director of the Department of Public Works and
witness for the appointing authority, to be a professional and credible witness whose
testimony was consistent with the documentary evidence presented. Goldston-Key
offered testimony concerning, among other things, the petitioner’s prior discipline.
She testified that he was charged with resignation not in good standing in 2013,
which ultimately resulted in a settlement whereby the petitioner served a suspension
and was reinstated. His prior discipline also included a seven-day suspension in
November 2015 for chronic or excessive absenteeism; a five-day suspension on or
around June 2, 2015 for failing to complete an assignment and leaving the district
without authorization; and a two-day suspension in April 2012 for excessive
absenteeism, failure to perform duties, and conduct unbecoming. He also served a
74-day suspension as a result of the 2018 settlement agreement. In determining
whether removal was the appropriate penalty, the ALJ:
. . . took into account [the petitioner]’s testimony; his disciplinary
history, which included prior charges of chronic/excessive absenteeism
and a long-term suspension; and [the petitioner]’s failure to comply with
the clear and reasonable terms of the [LCE] to enroll in and complete a
rehabilitation program. The [LCE] expressly put [the petitioner] on
notice that his failure to comply with its terms may result in his
termination. The [appointing authority] offered [the petitioner] an
opportunity to keep his job, but he failed to hold up his end of the
agreement by failing to attend and complete the program for no
justifiable reason. I CONCLUDE, therefore, that the [petitioner]’s
conduct warrants discipline and that his removal from employment is
consistent with both the concept of progressive discipline and the terms
of the settlement reached by the [the parties]. The [appointing
authority] acted appropriately in removing [the petitioner] from his
position as a laborer given the totality of the circumstances, and I,
therefore, CONCLUDE that termination is the appropriate penalty.
Upon its de novo review of the record, the Commission accepted and adopted the
ALJ’s initial decision in full.
In his request for reconsideration, the petitioner states, among other things,
that in the disciplinary matter that ultimately led to the settlement agreement and
LCE, the departmental hearing was not timely held. He acknowledges, however, that
he agreed to sign the LCE. The petitioner asserts that the appointing authority
embellished the facts of this case and that “90% of [his past] disciplinary actions are
false or wrongful.”
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In response, the appointing authority, represented by Tiffany A. Friend,
Assistant Corporation Counsel, maintains that the ALJ assessed the credibility of the
witnesses and properly applied the law. It argues that the petitioner has not put
forth any meaningful new evidence or established that a clear material error
occurred. The appointing authority also contends that the petitioner waived any
claim that the departmental hearing in the prior disciplinary matter was not timely
held when he signed the settlement agreement and LCE. It is noted that the
settlement agreement provided, in part:
[The petitioner] further waives any and all rights or claims which he has
or may have to a hearing on the merits of the disciplinary action taken
under this Agreement and/or to challenge the suspension penalty
imposed as a result of same, including, but not limited to, any right to a
departmental hearing concerning the charges in the PNDA.
...
[The petitioner] and the Union further acknowledge that this
Agreement further precludes either of them from bringing any type of
legal or contractual action in any forum including, but not limited to,
filing a Complaint in New Jersey Superior Court or United States
Federal Court, filing any type of complaint with the City, Essex County,
the State of New Jersey or the United States of America, and filing a
grievance and/or requesting arbitration, that is in any manner
grounded, based upon, or related to the PNDA.
CONCLUSION
N.J.A.C. 4A:2-1.6(b) sets forth the standards by which a prior decision may be
reconsidered. This rule provides that a party must show that a clear material error
has occurred or present new evidence or additional information not presented at the
original proceeding which would change the outcome of the case and the reasons that
such evidence was not presented at the original proceeding. A review of the record
reveals that reconsideration is not justified.
At the outset, the Commission acknowledges that the ALJ, who has the benefit
of hearing and seeing the witnesses, is generally in a better position to determine the
credibility and veracity of the witnesses. See Matter of J.W.D., 149 N.J. 108 (1997).
“[T]rial courts’ credibility findings . . . are often influenced by matters such as
observations of the character and demeanor of the witnesses and common human
experience that are not transmitted by the record.” See also, In re Taylor, 158 N.J.
644 (1999) (quoting State v. Locurto, 157 N.J. 463, 474 (1999)). Additionally, such
credibility findings need not be explicitly enunciated if the record as a whole makes
the findings clear. Id. at 659 (citing Locurto, supra). The Commission appropriately
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gives due deference to such determinations. In the instant matter, the ALJ found the
appointing authority’s witness more credible than the petitioner. The petitioner has
presented no substantive evidence which establishes that the ALJ’s assessment of
the credibility of the witnesses or her findings and conclusions based on those
assessments were in error. The Commission declines to entertain the petitioner’s
attempt to now re-litigate the merits of his past disciplinary actions. Those actions,
or at least those the petitioner chose not to settle, should have been timely challenged
when they occurred using the appropriate disciplinary appeal procedure. The instant
request is not the proper forum to do so. The Commission adds only the following
comments.
The use of the LCE is solely for the purpose of determining the appropriate
penalty. While the OAL and the Commission are not strictly bound by the terms set
forth in the LCE, since neither entity was a party to the settlement, the Commission
is nonetheless cognizant of the fact that the parties voluntarily agreed to the penalty
of removal for any subsequent violation. Consequently, an LCE can be used by the
Commission as a significant factor to be considered, along with the employee’s prior
disciplinary history, when determining the appropriate penalty in an appeal.
Additionally, last chance agreements such as the LCE are construed in favor of
appointing authorities because to do otherwise would discourage their use by making
their terms meaningless. See Watson v. City of East Orange, 175 N.J. 442 (2003) (The
Supreme Court found an employee’s termination was warranted when that employee
did not perform in compliance with a last chance agreement as contemplated by the
parties. The Court added that a contrary conclusion would likely chill employers from
entering into such agreements to the detriment of future employees.); In the Matter
of Phillip Montgomery (MSB, decided May 9, 2000) (In denying a request for
reconsideration of an employee’s removal, in addition to the employee’s extensive
history of infractions and the concept of progressive discipline, significant weight was
given to the fact that the employee signed an agreement acknowledging that further
instances of certain infractions would result in further disciplinary action up to and
including removal). See also, In the Matter of Tina Kirk (CSC, decided January 27,
2010); In the Matter of Brian Whittle (MSB, decided May 28, 2003); In the Matter of
Ann Marie Collins-Cole (MSB, decided December 18, 2002) and In the Matter of
Donald Hickerson (MSB, decided September 10, 2002). Here, in determining the
penalty, the ALJ appropriately took into account the petitioner’s testimony; his
disciplinary history, which included prior charges of chronic or excessive absenteeism
and a lengthy suspension; and his failure to comply with the LCE. She properly
determined that the petitioner’s removal was consistent with both the concept of
progressive discipline and the terms of the settlement reached between the parties.
Accordingly, the petitioner has not presented a sufficient basis for the
Commission to reconsider its prior decision.
ORDER
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Therefore, it is ordered that this request for reconsideration be denied.
This is the final administrative determination in this matter. Any further
review should be pursued in a judicial forum.
DECISION RENDERED BY THE
CIVIL SERVICE COMMISSION ON
THE 19TH DAY OF AUGUST 2020
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