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EXECUTIVE SUMMARY
The Police and Fire Public Interest Arbitration Reform Act (Reform Act), P.L.
1995, c. 425, N.J.S.A. 34:13A-14 et seq., (Appendix, Tab 1), which took effect on
January 10, 1996, has now been in place for fourteen years. There have been no
significant problems in its implementation or administration and fourteen years of
experience under the legislation indicates the following trends:
•

Parties are invoking the interest arbitration process less
frequently than before the Reform Act. However, the number of
filings during the last six months of 2009 represent a 33%
increase over the same period in 2008.

•

In a substantial majority of cases – and virtually all cases during
the past eleven years – the parties have mutually agreed on the
selection of an interest arbitrator instead of having an arbitrator
assigned by lot by the New Jersey Public Employment Relations
Commission (Commission).

•

Interest arbitrators continue to play a significant role in assisting
parties reach voluntary settlements.

•

When disputes do proceed to an award, interest arbitrators are
overwhelmingly deciding disputes by conventional arbitration -the terminal procedure mandated by the Reform Act unless the
parties agree to one of the other optional procedures allowed by
statute.

•

The number of awards issued in each of the last fourteen
calendar years is substantially less than the average annual
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number of awards issued under the predecessor statute. In
addition, the number of interest arbitration appeals filed with the
Commission has been low.
These developments were evident during the first years the Reform Act was in place
and, over the course of the past fourteen years, appear to have become firmly rooted
features of the interest arbitration process under the Reform Act.
This report, the seventh submitted under the revised statute, reviews
Commission actions in implementing and administering the statute and provides
information concerning interest arbitration petitions, settlements, awards and appeals
during the first fourteen years under the Reform Act.
INTRODUCTION
This report is submitted pursuant to Section 7 of the Reform Act, N.J.S.A.
34:13A-16.4, which directs the Commission to:
[S]ubmit biennial reports to the Governor and the
Legislature on the effects of this amendatory and
supplementary act on the negotiations and settlements
between local governmental units and their public police
departments and public fire departments and to include
with that report any recommendations it may have for
changes in the law. The reports required under this
section shall be submitted in January of even numbered
years.
In undertaking this charge, the Commission is mindful that interest arbitration
has often been the focus of intense discussion by the parties to a specific case and
the interest arbitration community as a whole. The Legislature has given interest
arbitrators the authority to set contract terms that may significantly affect both
management and labor, and participants in the process may at times voice their

-2-

opinions about the interest arbitration statute. The Commission considers and
responds to constituent concerns as appropriate within the existing statutory
framework. Substantive policy discussions about the interest arbitration statute are
the province of the Legislature, labor and management representatives, and the
public in general.

Consistent with its neutrality as the agency charged with

administering the statute, the Commission has not initiated statutory amendments
or taken positions on proposals by others that might compromise the Commission’s
neutrality.

This report describes the Commission's actions to implement and

administer the Reform Act in a neutral and impartial manner and in accord with the
Legislature's direction.
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IMPLEMENTATION AND ADMINISTRATION OF THE REFORM ACT
Overview
As noted in the Commission’s previous reports, the Reform Act made the
following significant changes in the predecessor statute:
•

Conventional arbitration, rather than final offer arbitration, is the
terminal procedure unless the parties agree to another
procedure.

•

Arbitrators are assigned by lot from the Commission's Special
Panel of Interest Arbitrators, unless the parties agree upon an
arbitrator from the Special Panel.

•

An award must be issued within 120 days of an arbitrator's
selection or assignment. The Commission may grant a 60-day
extension or the parties may agree to an extension.

•

The comprehensive list of factors that must be considered in
deciding a dispute was amended to provide more specific
direction to the arbitrator and the parties:
•

An award must indicate which criteria are relevant,
explain why other criteria are not relevant, and
analyze the evidence on each relevant factor.

•

The CAP law governing municipalities and
counties, N.J.S.A. 40A:4-45.1 et seq., must be
considered in connection with two statutory
criteria.

•

An arbitrator is required to consider, to the extent
evidence is introduced, the impact of an award on
the municipal or county purposes element of the
local property tax, the impact of an award on each
income sector of property taxpayers, and the
governing body's ability to maintain, expand or
initiate programs or services.

In addition, the Reform Act entrusted the Commission with several new
responsibilities:
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•

The Commission is required to promulgate guidelines for
determining comparability of jurisdictions.

•

The Commission is required to conduct annual mandatory
continuing education programs for arbitrators on such topics as
employer budgeting and finance, public management and
administration, employment trends and labor costs in the public
sector, pertinent court decisions, and employment issues
relating to law enforcement officers and firefighters.

•

The Commission is required to perform, or cause to be
performed, an annual survey of private sector wage increases
for use by all interested parties in public sector wage
negotiations.

•

The Commission, rather than the Superior Court, has jurisdiction
to decide appeals from interest arbitration awards.

The Reform Act also preserved a key feature of the predecessor statute. It
retained a "mediation-arbitration" model where the assigned arbitrator is encouraged
to assist the parties in voluntarily resolving their dispute even after the petition for
interest arbitration is filed.
Shortly after the Reform Act went into effect, the Commission appointed a new
Special Panel of Interest Arbitrators.

Throughout the past fourteen years, the

Commission has emphasized the importance of maintaining a highly-qualified panel
of interest arbitrators and has conducted annual and supplemental continuing
education programs for the Special Panel.
In implementing the statute, the Commission also adopted regulations
(including the comparability guidelines referred to earlier), modified its computer
program to provide for assignment of arbitrators by lot, and, as authorized by the Act,
adopted a fee schedule that offsets some of the costs of administering the statute.
The regulations were described in the Commission’s 1998 report and were readopted,
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with minor amendments, in July 2001 and again in July 2006. The regulations
readopted in 2006 are included in the Appendix, Tab 2.

A description of the

Commission’s computer program is included in the Appendix, Tab 4, along with a
November 2009 recertification by the Commission’s expert consultant, confirming that
the program makes by-lot appointments in a random manner.
In connection with its statutory responsibility to administer the Reform Act, the
Commission values input from members of the interest arbitration community. During
the past fourteen years, Commission staff have had an ongoing dialogue with
arbitrators and a broad range of employee and employer representatives about their
experiences under the Reform Act. As an outgrowth of these discussions, the
Commission initiated its online information data base and increased its emphasis on
the voluntary police and fire mediation program – initiatives that are described on
pages 11-13 of this report. The Commission plans to continue this dialogue with the
interest arbitration community.
In April 2007, the Reform Act was amended to add a ninth factor to the arbitral
analysis required by section 16g: an interest arbitrator must consider the limits on
property tax levies imposed by N.J.S.A. 40A:4-45.45.

Special Panel of Interest Arbitrators

One of the Commission's most important responsibilities under the Reform Act
is maintaining a panel of highly qualified and experienced interest arbitrators. The
Reform Act makes it critical for the Commission to have an extremely competent

-6-

panel, because the Reform Act fundamentally changed the manner in which interest
arbitrators are selected to hear cases. As noted, the statute requires that if the
parties cannot agree on an arbitrator, the Commission will assign an arbitrator by lot
from its Special Panel of Interest Arbitrators. N.J.S.A. 34:13A-16e(1). Thus, any
member of the Special Panel may be assigned to the most complex and demanding
interest arbitration. In recognition of this fact, the Commission concluded that the
Special Panel should be composed of only those labor relations neutrals who, in the
judgment of the Commission, have the demonstrated ability and experience to
mediate and decide the most demanding interest arbitration matters in the most
professional, competent and neutral manner. Thus, Commission rules require that
a member of the panel must have: (1) an impeccable reputation for competence,
integrity, neutrality and ethics; (2) the demonstrated ability to write well-reasoned
decisions; (3) a knowledge of labor relations and governmental and fiscal principles
relevant to dispute settlement and interest arbitration proceedings; (4) substantial
experience as a mediator and an arbitrator; and (5) a record of competent
performance on the Commission's mediation, fact-finding and grievance arbitration
panels (Appendix, Tab 2; N.J.A.C. 19:16-5.15).
In February 1996, the Commission appointed a panel of 17 interest arbitrators
who met these criteria. Panel members serve for three-year terms and are eligible
for reappointment. Since 1996, 17 highly qualified and experienced arbitrators have
been added to the Special Panel and eight arbitrators have retired or resigned. The
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current panel consists of 25 members. In March 2011, the Commission will consider
the reappointment of Special Panel members to new three-year terms.
Overall, the Special Panel’s performance during the last fourteen years has
met the high standards set by the Commission, with arbitrators settling many complex
disputes and issuing extensive, well-reasoned awards in numerous other cases. The
Commission appointed two new members in August 2007, one new member in March
2008, and continues to be attentive to opportunities to add new Special Panel
members who meet the Commission’s high standards.

Continuing Education Programs for Special Panel Members

As part of its responsibility to administer the Reform Act, the Commission has
conducted regular continuing education programs for the Special Panel, all of which
have included updates by Commission staff on interest arbitration developments and
interest arbitration appeals.

The Commission’s initial programs reviewed and

analyzed Reform Act requirements and included presentations by outside financial
experts on the statutes and regulations governing municipal and county budgets. In
addition, experienced arbitrators led panel discussions on mediation, hearings, and
opinion-writing.
Subsequent programs have built on the foundation established by these initial
programs. Several programs have included presentations by experts who advised
panel members of recent statutory and regulatory developments with respect to

-8-

negotiations and interest arbitration. Several programs have also included arbitrator
roundtable and panel discussions, where Special Panel members had the opportunity
to discuss among themselves mediation techniques; approaches to opinion writing;
and pertinent issues arising with respect to particular types of interest arbitration
proposals.
The Commission’s most recent programs have focused on budgetary, pension,
and health benefits issues. Outside budget and financial experts explained the
legislation providing incentives for shared services, joint meetings, and municipal
consolidations and limiting increases in property tax levies and they examined the
amendment requiring arbitrators to consider the new property tax limits. A pension
expert also addressed funding, accounting, and actuarial issues arising under the
Public Employees’ Retirement System (PERS) and the Police and Firemen’s
Retirement System (PFRS), with particular emphasis on an explanation of public
employers’ renewed pension contribution obligations under these systems. The 2007
program also included a review of recent legislative changes concerning the State
Health Benefits Program (SHBP), along with a review of the procedural and
substantive requirements that pertain to participating SHBP employers. The 2008
program included a presentation on constructing municipal budgets within spending
and tax levy caps, and the impact of those caps on employment levels, wages, and
benefits along with an update on health benefits, pension contributions, State aid, and
accounting issues. The 2009 program included a presentation on local government
budgets; levy caps; the cap base; pensions; and revenue issues including ratables,

-9-

collections and the State deficit. The arbitrators were also instructed in decision
writing best practices.
In addition to providing continuing education for current Special Panel
members, the Commission has an ongoing commitment to identifying talented and
experienced labor relations neutrals who have the potential to become excellent
interest arbitrators. It provides supplemental education to these neutrals.

Private Sector Wage Report

In May 1996, the Commission arranged to have the New Jersey Department
of Labor and Workforce Development, Division of Labor Market and Demographic
Research (NJLWD), prepare the annual private sector wage report required by the
Reform Act, N.J.S.A. 34:13A-16.6. The first report, prepared in September 1996,
shows calendar year changes, through December 31, 1995, in the average private
sector wages of individuals covered under the State’s unemployment insurance
system. Statistics are broken down by county and include a statewide average.
Subsequent reports include the same information for calendar years 1996 through
2008.1 In addition, for calendar years 1997 through 2008, the reports also show
changes in average wages for such major industry groups as construction,
manufacturing, transportation, wholesale and retail trade, services, finance and

1

The most recent annual report, prepared in September 2009 and included in
the Appendix, Tab 3, reflects wage figures for calendar years 2007 and 2008.
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insurance, and real estate. Beginning with the 2002 report, the NJLWD uses the
North American Industry Classification System (NAICS) to assign and tabulate
economic data by industry. NAICS is the product of a cooperative effort on the part
of the statistical agencies of the United States, Canada and Mexico. A NJLWD
document attached to the 2002 through 2009 reports describes the system and how
it differs from its predecessor, the 1987 Standard Industrial Classification System.

RECENT AGENCY INITIATIVES
Interest Arbitration Resources and Information

As part of its statutory responsibility to neutrally administer the Reform Act, the
Commission has aimed to provide the parties with a range of information to enable
them to effectively participate in the interest arbitration process. In 2000, all interest
arbitration awards issued after January 1996 were posted on the Commission's
website, as were the Commission's interest arbitration appeal decisions. In 2006,
responding to suggestions from members of the labor relations community, the
Commission began posting on its website all collective negotiations agreements filed
pursuant to a public employer’s statutory obligation to file contracts with the
Commission. Contracts are searchable by employer or organization name, employer
type, and county. In cooperation with the Rutgers School of Management and Labor
Relations Library, the Commission continues to add older contracts to the online data
base. There are currently nearly 10,000 contracts online. The Commission will also
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explore other ways to expand parties’ access to information that will assist them in
negotiations and interest arbitration.

Voluntary Mediation Program for Police and Fire Contract Negotiations

Throughout its administration of the Reform Act, the Commission has
encouraged strong mediation efforts by interest arbitrators, believing that a voluntary
settlement is often a quicker and less expensive way to arrive at a successor
agreement than interest arbitration. In addition, the parties have more control over
a mediated settlement than an interest arbitration award.
Many members of the interest arbitration community, in the course of their
ongoing dialogue with Commission staff, expressed their preference for voluntarily
resolving contract negotiations. Accordingly, the Commission undertook outreach
efforts to encourage parties to consider participating in its mediation program for
police and fire contract negotiations.

A mediator is assigned before contract

expiration and the Commission, rather than the parties, pay for the services. The
mediator assigned is an experienced, capable neutral, but is most likely not one of
those individuals who is routinely selected in interest arbitration proceedings.
As noted, mediation allows parties to reach a successor agreement more
quickly and less expensively than interest arbitration but even if it does not result in
an agreement, it can reduce the number of issues to be resolved in interest
arbitration, potentially saving the parties time and money in that forum. In addition,
the program offers parties the opportunity to become familiar with experienced
-12-

neutrals who do not ordinarily work as interest arbitrators. If a settlement is not
achieved, either party retains its right to file for interest arbitration after contract
expiration.
Since January 2006, thirty-two uniformed service negotiations units have tried
conventional mediation. Settlements were reached in seventeen cases, interest
arbitration was requested in six cases, and negotiations are continuing in the
remaining cases. Settlements were typically achieved within two or three months of
the request for mediation.
This program has been significantly curtailed since November 2009 due to
budget cuts absorbed by PERC.
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INTEREST ARBITRATION PETITIONS
AND
AWARDS UNDER THE REFORM ACT
Statistical Overview

The following statistics reflect the number of petitions filed, arbitrators appointed and
awards issued under the Reform Act:

Calendar Year
Total
Since
1/10/96

1996

1997

1998

1999

2000

2001

2002

2003

2004

2005

2006

2007

2008

2009

1342

133

131

121

138

106

81

89

120

102

113

104

104

104

117

1236

140

128

117

124

80

76

79

101

95

107

82

107

100

114

1098

83

96

94

114

74

73

77

99

95

106

81

106

99

112

138

57

32

23

10

6

3

2

2

0

1

1

1

1

2

Interest Arbitration
Petitions Filed
Interest Arbitrators
Appointed*
Number of Arbitrators
Selected By Mutual
Agreement
Number of Arbitrators
Appointed By Lot

*In some cases, a settlement was reached after a petition was filed but
before an arbitrator was appointed. In others, the parties have asked
that the appointment of an arbitrator be held in abeyance pending
negotiations. In addition, appointments in one calendar year may result
from petitions filed in the preceding calendar year.
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Calendar Year
Total
Since
1/10/96

1996

1997

1998

1999

2000

2001

2002

2003

2004

2005

2006

2007

2008

2009

256

7*

36^

41

25

24

17

16

23

27

11

13

16

15

19

248

7

35

39

25

23

17

16

22

26

11

12

15

15

18

8

0

1

2

0

1

0

0

1

1

0

1

1

0

1

Interest Arbitration
Awards Issued Under
The New Statute
Terminal Procedure
Used in Awards Issued
Under the New Statute
Conventional
Final Offer

*There were 21 awards issued in calendar year 1996, 14 of which were
issued under the predecessor statute.
^There were 37 awards issued in calendar year 1997, one of which was
issued under the predecessor statute.

These figures illustrate the trends noted at the outset of this report. First, the
number of filings is lower than under the predecessor statute.

On average,

approximately 200 petitions were filed annually during the eighteen years the
predecessor statute was in effect. By contrast, the number of petitions filed during
the past fourteen years ranged from 81 to 138, with calendar years 2001 and 2002
having the lowest number of annual filings – 81 and 89, respectively. In 2003, filings
increased to 120 and in 2004 and 2005, the number of filings was 102 and 113,
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respectively. In 2006 and 2007, 104 petitions were filed each year. 2008 and 2009
have shown a slight increase in filings, up from 104 in 2008 to 117 in 2009.
In addition, arbitrator appointment figures for the last fourteen years show a
solidification of the trend of the parties mutually selecting an arbitrator. The mutual
selection rates for the past fourteen years are:
1996
1997
1998
1999
2000
2001
2002
2003
2004
2005
2006
2007
2008
2009

59%
75%
80%
92%
92%
96%
97%
98%
100%
99%
99%
99%
99%
99%

Thus, throughout the past fourteen years, parties in a substantial majority of cases
have mutually selected the arbitrator, and from 1999 through 2009, they have done
so in virtually all cases. If the parties do not agree on an arbitrator, the Commission
will assign an arbitrator by lot.
The comparatively low number of awards issued each year from 1997 through
2009 indicates that the parties are reaching settlements in many cases, often with the
assistance of the interest arbitrator functioning as a mediator. The average number
of awards issued annually from 1997 through 2009 (20) is significantly lower than the
average number of awards (74) issued each year from 1978 through 1995, and also
lower than the average number (39), issued annually from 1993 through 1995, the
-16-

three-year period immediately preceding the Reform Act’s passage. While statistics
for the past several years show an inevitable variation in the annual number of
awards, the figures also represent a trend toward a lower number of annual awards
than in the initial years of the Reform Act. For example, while 37 awards were issued
in 1997 and 41 in 1998, only 16 awards were issued in 2007, 15 in 2008, and 16 in
2009.
This Report contains a 17-year analysis of salary awards (included in the
Appendix at Tab 5), showing that for the three calendar years preceding the adoption
of the Reform Act and for the first two years it was in place, there was a decline in the
average annual salary increases awarded. The average salary increase awarded in
1993 was 5.65%, as compared with 5.01% in 1994; 4.52% in 1995; 4.24% in 1996;
and 3.63% in 1997. For awards issued from 1998 through 2009, the average annual
awarded salary increases fell within a very narrow range – from 3.64% to 4.05%. See
Appendix, Tab 5, pp. 1-2. The increases for 1993 through 2009 are:
1993
1994
1995
1996
1997
1998
1999
2000
2001
2002
2003
2004
2005
2006
2007
2008
2009

5.65%
5.01%
4.52%
4.24%
3.63%
3.87%
3.69%
3.64%
3.75%
3.83%
3.82%
4.05%
3.96%
3.95%
3.77%
3.73%
3.75%
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The salary increase analysis also includes information on reported voluntary
settlements – settlements in cases in which a petition for interest arbitration was filed,
an arbitrator was appointed, and an arbitrator reported to the Commission the terms
of the settlement. These settlements reflect a decline in average salary increases
from 1993 through 1999.

The average salary increase for reported voluntary

settlements was 5.56% for 1993, as compared with 4.98% for 1994; 4.59% for 1995;
4.19% for 1996; 3.95% for 1997; 3.77% for 1998 and 3.71% for 1999. The average
salary increase for reported voluntary settlements rose slightly in 2000, 2001, and
2002, with increases of 3.87%, 3.91% and 4.05%, respectively. For 2003 through
2005, the average reported voluntary settlement declined somewhat from the 2002
figure, to 4.01%, 3.91% and 3.94%, respectively. Settlements in 2006 averaged
4.09% and have declined annually to 3.60% in 2009.
settlements for 1993 through 2009 are:
1993
1994
1995
1996
1997
1998
1999
2000
2001
2002
2003
2004
2005
2006
2007
2008
2009

5.56%
4.98%
4.59%
4.19%
3.95%
3.77%
3.71%
3.87%
3.91%
4.05%
4.01%
3.91%
3.94%
4.09%
3.97%
3.92%
3.60%
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The reported voluntary

INTEREST ARBITRATION APPEALS

The following statistics pertain to interest arbitration appeals filed since the
1996 adoption of the Reform Act through December 31, 2009.
Number of Appeals Filed
with the Commission

51

Number of Appeals Withdrawn

20

Number of Awards Affirmed

17

Number of Awards Affirmed
with Modification

2

Number of Awards Vacated and Remanded

14

Leave to Appeal Denied

3

Number of Appeals Pending
before Commission

1

Number of Appeals to
Appellate Division

52

Number of Appeals Pending
before Appellate Division

1

Number of Appeals to
Supreme Court

1

Number of Appeals
Pending before Supreme Court

0

Several appeals were filed in 1997 and in 1998, resulting in a series of
Commission decisions that set forth the Commission’s standard of review; interpreted

2

Two of the five appeals were withdrawn before the cases were briefed and
thus no court decisions were issued.
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Reform Act provisions; and provided guidance for arbitrators concerning the analysis
required by the Reform Act. After this series of initial decisions, the number of
appeals declined from 1999 through 2008, the Commission decided between zero
and four appeals per year. In 2009, there was an increase in the number of appeals
filed from two in 2008 to five in 2009. The Commission issued one decision in 2008
and four decisions in 2009. One appeal was withdrawn and one appeal is pending.
Overall, 17 awards have been affirmed by the Commission and two awards
have been affirmed with a modification – including one case where the modification
was reversed by the Courts. Of the 14 awards that were vacated and remanded, two
were remanded to a new arbitrator and 12 were remanded to the original arbitrator.
In the first of the cases remanded to the original arbitrator, the parties reached a
settlement after the remand and the arbitrator did not issue a new award. In five other
remands, the original arbitrator issued a new award that was not appealed by either
party. In the seventh remand, the first arbitrator issued a new award that was
appealed to the Commission and affirmed.

In the eighth remand, the original

arbitrator issued a new award that was appealed to the Commission and vacated.
The case was consolidated with a subsequent interest arbitration proceeding involving
the same parties, in which a different arbitrator had already been appointed. That
arbitrator issued an award in the consolidated proceeding that was not appealed by
either party.
The ninth and tenth remands involved the same case. The initial award was
appealed by the employer and vacated and remanded to the original arbitrator. The
award on remand was again appealed by the employer and, in the second appeal, the
-20-

award was vacated and remanded to a new arbitrator. The new arbitrator issued an
award that was also appealed, this time by the union. That award was affirmed by the
Commission.
The eleventh remand involved an appeal by the union. The award was
vacated and remanded to the original arbitrator. The award on remand was again
appealed by the union and was affirmed by the Commission.
The twelfth remand involved an appeal by the employer. The award on
remand was again appealed by the employer and was affirmed by the Commission.
The thirteenth and fourteenth remands involved appeals by the employers. The
awards were vacated and remanded to the original arbitrators. Awards on remand
in those cases have not yet been issued by the arbitrators.
In addition to the decisions reviewing final interest arbitration awards, the
Commission denied three motions for leave to file a notice of appeal after the deadline
set by the Reform Act. There have also been five requests for special permission to
appeal an interest arbitrator’s interim procedural ruling, all of which were denied.
Two of the Commission’s interest arbitration decisions have been reviewed by
the Courts. Teaneck Tp. and Teaneck FMBA Local No. 423 and Somerset Cty.
Sheriff’s Office and FOP Lodge 39.4

Teaneck is described in the 2006 Biennial

Report and the Court decisions in Teaneck and Somerset are included in the

3

P.E.R.C. No. 2000-33, 25 NJPER 450 (¶30199 1999), aff’d in part, rev’d and
remanded in part, 353 N.J. Super. 289 (App. Div. 2002), aff’d o.b. 177 N.J. 560
(2003).
4

P.E.R.C. No. 2007-33, 32 NJPER 372 (¶56 2006), aff’d 34 NJPER 21(¶8 App.
Div. 2008).
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Appendix, Tab 7. The Commission’s decision in Somerset was affirmed by the
Appellate Division. In Somerset, the Commission had affirmed an award involving a
unit of Sheriff’s Officers.

The employer appealed the arbitrator’s salary ruling

asserting that he gave undue controlling weight to evidence of the County’s internal
settlement patterns. The employer also asserted that the arbitrator did not properly
calculate the total net economic changes for each year of the agreement. The
Commission concluded that the arbitrator had reasonably determined that the
County’s own pattern of settlement with its four other law enforcement units warranted
a similar salary award for the fifth unit of law enforcement officers involved in the
case. The law enforcement officers in all five units performed coordinated and
integrated work. The Commission also held that the arbitrator satisfied his obligations
under N.J.S.A. 34:13A-16d(2) to determine that the total net annual economic
changes for each year of the agreement are reasonable. The Court held that the
Commission made a rational policy judgment in finding that an employer’s settlement
pattern with similar employee units is an important consideration in applying the
statutory criteria and it accepted the determination of the arbitrator and the
Commission that Sheriff’s Officers performed work comparable to other law
enforcement units.
An appeal of another decision is now pending in the Appellate Division5.

5

Borough of Fort Lee, P.E.R.C. No. 2010-17, 35 NJPER 352 (¶118 2009),
App. Div. No. A-1212-09T1.
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CONCLUSION
The Reform Act has been in place for fourteen years and there have been no
significant problems in its implementation. The Commission is not recommending any
statutory changes. In administering the Act, the Commission plans to continue to
encourage voluntary settlements by emphasizing strong mediation efforts by interest
arbitrators and offering a pre-arbitration mediation program, as funding permits. It will
also continue to maintain a high quality Special Panel of Interest Arbitrators; provide
panel members with pertinent continuing education; and communicate with
arbitrators, public employers, and majority representatives concerning their
experiences under the Act.
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Police and Fire Public Interest Arbitration Reform Act
34:13A-14. Findings, declaration relative to compulsory
arbitration procedure.
The Legislature finds and declares:
a. Recognizing the unique and essential duties which law
enforcement officers and firefighters perform for the benefit and
protection of the people of this State, cognizant of the life
threatening dangers these public servants regularly confront in
the daily pursuit of their public mission, and fully conscious of
the fact that these public employees, by legal and moral precept,
do not enjoy the right to strike, it is the public policy of this
State that it is requisite to the high morale of such employees,
the efficient operation of such departments, and to the general
well-being and benefit of the citizens of this State to afford an
alternate, expeditious, effective and binding procedure for the
resolution of disputes; and
b. It also is the public policy of this State to ensure that the
procedure so established fairly and adequately recognizes and
gives all due consideration to the interests and welfare of the
taxpaying public; and
c. Further, it is the public policy of this State to prescribe
the scope of the authority delegated for the purposes of this
reform act; to provide that the authority so delegated be
statutorily limited, reasonable, and infused with stringent
safeguards, while at the same time affording arbitrators the
decision making authority necessary to protect the public good;
and to mandate that in exercising the authority delegated under
this reform act, arbitrators fully recognize and consider the
public interest and the impact that their decisions have on the
public welfare, and fairly and reasonably perform their statutory
responsibilities to the end that labor peace between the public
employer and its employees will be stabilized and promoted, and
that the general public interest and welfare shall be preserved;
and, therefore,
d. To that end the provisions of this reform act, providing
for compulsory arbitration, shall be liberally construed.
L. 1977, c. 85, s. 1, eff. May 10, 1977. Amended by L. 1995, c.
425, s. 2, eff. Jan. 10, 1996.
34:13A-14a. Short title.
This act shall be known and may be cited as the "Police and Fire
Public Interest Arbitration Reform Act."
L. 1995, c. 425, s. 1.
34:13A-15. Definitions.
"Public fire department" means any department of a municipality,
county, fire district or the State or any agency thereof having
employees engaged in firefighting provided that such firefighting
employees are included in a negotiating unit exclusively comprised
of firefighting employees.
"Public police department" means any police department or
organization of a municipality, county or park, or the State, or any

agency thereof having employees engaged in performing police
services including but not necessarily limited to units composed of
State troopers, police officers, detectives and investigators of
counties, county parks and park commissions, grades of sheriff's
officers and investigators; State motor vehicle officers, inspectors
and investigators of the Alcoholic Beverage Commission,
conservation officers in Fish, Game and Shell Fisheries, rangers in
parks, marine patrolmen; correction officers, keepers, cottage
officers, interstate escort officers, juvenile officers in the
Department of Corrections and patrolmen of the Human Services
and Corrections Departments; patrolmen of Capitol police and
patrolmen of the Palisades Interstate Park Commission.
L. 1977, c. 85, s. 2, eff. May 10, 1977.
34:13A-16. Negotiations between public fire, police department
and exclusive representative; binding arbitration.
a. (1) Negotiations between a public fire or police department
and an exclusive representative concerning the terms and
conditions of employment shall begin at least 120 days prior to the
day on which their collective negotiation agreement is to expire.
The parties shall meet at least three times during that 120-day
period. The first of those three meetings shall take place no later
than the 90th day prior to the day on which their collective
negotiation agreement is to expire. By mutual consent, the parties
may agree to extend the period during which the second and third
meetings are required to take place beyond the day on which their
collective negotiation agreement is to expire. A violation of this
paragraph shall constitute an unfair practice and the violator shall
be subject to the penalties prescribed by the commission pursuant
to rule and regulation.
(2) Whenever those negotiations concerning the terms
and conditions of employment shall reach an impasse, the
commission, through the Division of Public Employment Relations
shall, upon the request of either party, or upon its own motion take
such steps, including the assignment of a mediator, as it may deem
expedient to effect a voluntary resolution of the impasse.
b. (1) In the event of a failure to resolve the impasse by
mediation, the Division of Public Employment Relations, at the
request of either party, shall invoke fact-finding with
recommendation for settlement of all issues in dispute unless the
parties reach a voluntary settlement prior to the issuance of the fact
finder's report and recommended terms of settlement. Factfindings
shall be limited to those issues that are within the required scope
of negotiations unless the parties to the fact-finding agree to
fact-finding on permissive subjects of negotiation. In the event of
a continuing failure to resolve an impasse by means of the
procedure set forth in this paragraph, and notwithstanding the fact
that such procedures have not been exhausted, the parties shall
notify the commission, at a time and in a manner prescribed by the
commission, as to whether or not they have agreed upon a terminal
procedure for resolving the issues in dispute. Any terminal
procedure mutually agreed upon by the parties shall be reduced to
writing, provide for finality in resolving the issues in dispute, and
shall be submitted to the commission for approval.
(2) Notwithstanding the provisions of paragraph (2) of
subsection a. of this section or paragraph (1) of this subsection,
either party may petition the commission for arbitration on or
after the date on which their collective negotiation agreement
expires. The petition shall be filed in a manner and form
prescribed by the commission. The party filing the petition shall

notify the other party of its action. The notice shall be given in a
manner and form prescribed by the commission.
Within 10 days of the receipt of the notice by the non-petitioning
party, the parties shall notify the commission as to whether or not
they have agreed upon a terminal procedure for resolving the
issues in dispute. Any terminal procedure mutually agreed upon by
the parties shall be reduced to writing, provide for finality in
resolving the issues in dispute, and shall be submitted to the
commission for approval. If the parties fail to agree on a terminal
procedure, they shall be subject to the provisions of subsection d.
of this section.
c. Terminal procedures that are approvable include, but
shall not be limited to the following:
(1) Conventional arbitration of all unsettled items.
(2) Arbitration under which the award by an arbitrator or
panel of arbitrators is confined to a choice between (a) the last
offer of the employer and (b) the last offer of the employees'
representative, as a single package.
(3) Arbitration under which the award is confined to a
choice between (a) the last offer of the employer and (b) the last
offer of the employees' representative, on each issue in dispute,
with the decision on an issue-by-issue basis.
(4) If there is a factfinder's report with recommendations
on the issues in dispute, the parties may agree to arbitration under
which the award would be confined to a choice among three
positions: (a) the last offer of the employer as a single package, (b)
the last offer of the employees' representative as a single package,
or (c) the factfinder's recommendations as a single package.
(5) If there is a factfinder's report with a recommendation
on each of the issues in dispute, the parties may agree to arbitration
under which the award would be confined to a choice on each
issue from among three positions: (a) the last offer of the
employer on the issue, (b) the employee representative's last offer
on the issue, or (c) the factfinder's recommendation on the issue.
(6) Arbitration under which the award on the economic
issues in dispute is confined to a choice between (a) the last offer
of the employer on the economic issues as a single package and (b)
the employee representative's last offer on the economic issues as
a single package; and, on any noneconomic issues in dispute, the
award is confined to a choice between (a) the last offer of the
employer on each issue in dispute and (b) the employee
representative's last offer on that issue.
d. The following procedure shall be utilized if parties fail to
agree on a terminal procedure for the settlement of an impasse
dispute:
(1) In the event of a failure of the parties to agree upon
an acceptable terminal procedure the parties shall separately so
notify the commission in writing, indicating all issues in dispute
and the reasons for their inability to agree on the procedure. The
substance of a written notification shall not provide the basis for
any delay in effectuating the provisions of this subsection.
(2) Upon receipt of such notification from either party or
on the commission's own motion, the procedure to provide finality

for the resolution of issues in dispute shall be binding arbitration
under which the award on the unsettled issues is determined by
conventional arbitration. The arbitrator shall separately determine
whether the total net annual economic changes for each year of the
agreement are reasonable under the eight statutory criteria set forth
in subsection g. of this section.
e. (1) The commission shall take measures to assure the
impartial selection of an arbitrator or arbitrators from its special
panel of arbitrators. Unless the parties, in a time and manner
prescribed by the commission, mutually agree upon the selection
of an arbitrator from the commission's special panel of arbitrators
and so notify the commission in writing of that selection, the
assignment of any arbitrator for the purposes of this act shall be the
responsibility of the commission, independent of and without any
participation by either of the parties. The commission shall select
the arbitrator for assignment by lot.
In any proceeding where an arbitrator selected by mutual
agreement is unable to serve, the two parties shall be afforded an
opportunity to select a replacement. If the two parties are unable
to mutually agree upon the selection of a replacement within a time
period prescribed by the commission, the commission shall select
the replacement in the manner hereinafter provided.
In any proceeding where an assigned arbitrator is unable to serve
or, pursuant to the preceding paragraph, the two parties are unable
to mutually agree upon a replacement, the commission shall assign
a replacement arbitrator. The assignment shall be the responsibility
of the commission, independent of and without any participation
by either of the parties. The commission shall select the
replacement arbitrator for assignment by lot.
(2) Appointment to the commission's special panel of
arbitrators shall be for a three-year term, with reappointment
contingent upon a screening process similar to that used for
determining initial appointments.
The commission may suspend, remove, or otherwise discipline
an arbitrator for a violation of P.L.1977, c.85 (C.34:13A-14 et
seq.), section 4 of P.L.1995, c.425 (C.34:13A-16.1) or for good
cause.
f. (1) At a time prescribed by the commission, the parties shall
submit to the arbitrator or tripartite panel of arbitrators their final
offers on each economic and non-economic issue in dispute. The
offers submitted pursuant to this section shall be used by the
arbitrator for the purposes of determining an award pursuant to
paragraph (2) of subsection d. of this section. The commission
shall promulgate rules and procedures governing the submission
of the offers required under this paragraph, including when those
offers shall be deemed final, binding and irreversible.
(2) In the event of a dispute, the commission shall have
the power to decide which issues are economic issues. Economic
issues include those items which have a direct relation to employee
income including wages, salaries, hours in relation to earnings, and
other forms of compensation such as paid vacation, paid holidays,
health and medical insurance, and other economic benefits to
employees.
(3) Throughout formal arbitration proceedings the
chosen arbitrator or panel of arbitrators may mediate or assist the
parties in reaching a mutually agreeable settlement.

(4) Arbitration shall be limited to those subjects that are
within the required scope of collective negotiations, except that the
parties may agree to submit to arbitration one or more permissive
subjects of negotiation.
(5) The decision of an arbitrator or panel of arbitrators
shall include an opinion and an award, and shall be rendered
within 120 days of the selection of the arbitrator by the mutual
agreement of both parties or the commission's assignment of that
arbitrator or panel of arbitrators, as the case may be, pursuant to
paragraph (1) of subsection e. of this section; provided, however,
the arbitrator or panel of arbitrators, for good cause, may petition
the commission for an extension of not more than 60 days. The
two parties, by mutual consent, may agree to an extension. The
parties shall notify the arbitrator and the commission of any such
agreement in writing. The notice shall set forth the specific date
on which the extension shall expire. Any arbitrator or panel of
arbitrators violating the provisions of this paragraph may be
subject to the commission's powers under paragraph (2) of
subsection e. of this section. The decision shall be final and
binding upon the parties and shall be irreversible, except:
(a) Within 14 days of receiving an award, an
aggrieved party may file notice of an appeal of an award to the
commission on the grounds that the arbitrator failed to apply the
criteria specified in subsection g. of this section or violated the
standards set forth in N.J.S.2A:24-8 or N.J.S.2A:24-9. The appeal
shall be filed in a form and manner prescribed by the commission.
In deciding an appeal, the commission, pursuant to rule and
regulation and upon petition, may afford the parties the
opportunity to present oral arguments. The commission may
affirm, modify, correct or vacate the award or may, at its
discretion, remand the award to the same arbitrator or to another
arbitrator, selected by lot,for reconsideration. An aggrieved party
may appeal a decision of the commission to the Appellate Division
of the Superior Court.
(b) An award that is not appealed to the commission
shall be implemented immediately. An award that is appealed and
not set aside by the commission shall be implemented within 14
days of the receipt of the commission's decision absent a stay.
(6) The parties shall bear the costs of arbitration
subject to a fee schedule approved by the commission.
g. The arbitrator or panel of arbitrators shall decide the
dispute based on a reasonable determination of the issues, giving
due weight to those factors listed below that are judged relevant for
the resolution of the specific dispute. In the award, the arbitrator
or panel of arbitrators shall indicate which of the factors are
deemed relevant, satisfactorily explain why the others are not
relevant, and provide an analysis of the evidence on each relevant
factor:
(1) The interests and welfare of the public. Among the
items the arbitrator or panel of arbitrators shall assess when
considering this factor are the limitations imposed upon the
employer by P.L.1976, c.68 (C.40A:4-45.1 et seq.).
(2) Comparison of the wages, salaries, hours, and
conditions of employment of the employees involved in the
arbitration proceedings with the wages, hours, and conditions of
employment of other employees performing the same or similar
services and with other employees generally:

(a) In private employment in general; provided,
however, each party shall have the right to submit additional
evidence for the arbitrator's consideration.
(b) In public employment in general; provided,
however, each party shall have the right to submit additional
evidence for the arbitrator's consideration.
(c) In public employment in the same or similar
comparable jurisdictions, as determined in accordance with section
5 of P.L.1995, c.425 (C.34:13A-16.2); provided, however, that
each party shall have the right to submit additional evidence
concerning the comparability of jurisdictions for the arbitrator's
consideration.
(3) The overall compensation presently received by the
employees, inclusive of direct wages, salary, vacations, holidays,
excused leaves, insurance and pensions, medical and
hospitalization benefits, and all other economic benefits received.
(4) Stipulations of the parties.
(5) The lawful authority of the employer. Among the
items the arbitrator or panel of arbitrators shall assess when
considering this factor are the limitations imposed upon the
employer by P.L.1976, c.68 (C.40A:4-45.1 et seq.).
(6) The financial impact on the governing unit, its
residents and taxpayers. When considering this factor in a dispute
in which the public employer is a county or a municipality, the
arbitrator or panel of arbitrators shall take into account, to the
extent that evidence is introduced, how the award will affect the
municipal or county purposes element, as the case may be, of the
local property tax; a comparison of the percentage of the municipal
purposes element or, in the case of a county, the county purposes
element, required to fund the employees' contract in the preceding
local budget year with that required under the award for the current
local budget year; the impact of the award for each income sector
of the property taxpayers of the local unit; the impact of the award
on the ability of the governing body to (a) maintain existing local
programs and services, (b) expand existing local programs and
services for which public moneys have been designated by the
governing body in a proposed local budget, or (c) initiate any new
programs and services for which public moneys have been
designated by the governing body in a proposed local budget.
(7) The cost of living.
(8) The continuity and stability of employment including
seniority rights and such other factors not confined to the
foregoing which are ordinarily or traditionally considered in the
determination of wages, hours, and conditions of employment
through collective negotiations and collective bargaining between
the parties in the public service and in private employment.
(9) Statutory restrictions imposed on the employer.
Among the items the arbitrator or panel of arbitrators shall assess
when considering this factor are the limitations imposed upon the
employer by section 10 of P.L. 2007, c.62 (C.40A:4-45.45).
h. A mediator, factfinder, or arbitrator while functioning in a
mediatory capacity shall not be required to disclose any files,
records, reports, documents, or other papers classified as
confidential received or prepared by him or to testify with regard

to mediation, conducted by him under this act on behalf of any
party to any cause pending in any type of proceeding under this
act. Nothing contained herein shall exempt such an individual
from disclosing information relating to the commission of a crime.
L. 1977,c. 85, s. 1. Amended L. 1995, c. 425, s. 3; L. 1997, c.
183; L. 2007, c. 62, s. 14, eff. April 3, 2007.
34:13A-16.1. Annual continuing education program for
arbitrators.
The commission shall establish an annual continuing education
program for the arbitrators appointed to its special panel of
arbitrators. The program shall include sessions or seminars on
topics and issues of relevance and importance to arbitrators serving
on the commission's special panel of arbitrators, such as public
employer budgeting and finance, public management and
administration, employment trends and labor costs in the public
sector, pertinent court decisions, employment issues relating to law
enforcement officers and firefighters, and such other topics as the
commission shall deem appropriate and necessary. In preparing the
curriculum for the annual education program required under this
section, the commission shall solicit suggestions from employees'
representatives and public employers concerning the topics and
issues each of those parties deem relevant and important.
Every arbitrator shall be required to participate in the commission's
continuing education program. If a mediator or an arbitrator in any
year fails to participate, the commission may remove that person
from its special panel of arbitrators. If an arbitrator fails to
participate in the continuing education program for two
consecutive years, the commission shall immediately remove that
individual from the special panel.
L. 1995, c. 425, s. 4., eff. Jan. 10, 1996.
34:13A-16.2. Guidelines for determining comparability of
jurisdictions.
a. The commission shall promulgate guidelines for
determining the comparability of jurisdictions for the purposes of
paragraph (2) of subsection g. of section 3 of P.L. 1977, c. 85
(C.34:13A-16).
b. The commission shall review the guidelines promulgated
under this section at least once every four years and may modify or
amend them as is deemed necessary; provided, however, that the
commission shall review and modify those guidelines in each year
in which a federal decennial census becomes effective pursuant to
R.S.52:4-1.
L. 1995, c. 425, s. 5, eff. Jan. 10, 1996.
34:13A-16.3. Fee schedule; commission costs.
The commission may establish a fee schedule to cover the costs of
effectuating the provisions of P.L.1977, c.85 (C.34:13A-14 et
seq.), as amended and supplemented; provided, however, that the
fees so assessed shall not exceed the commission's actual cost of
effectuating those provisions.
L. 1995, c. 425, s. 6, eff. Jan. 10, 1996.

34:13A-16.4. Biennial reports.
The commission shall submit biennial reports to the Governor and
the Legislature on the effects of this amendatory and
supplementary act on the negotiations and settlements between
local governmental units and their public police departments and
public fire departments and to include with that report any
recommendations it may have for changes in the law. The reports
required under this section shall be submitted in January of even
numbered years.
L. 1995, c. 425, s. 7, eff. Jan. 10, 1996.
34:13A-16.5. Rules, regulations.
The commission, in accordance with the provisions of the
"Administrative Procedure Act," P.L.1968, c.410 (C.52:14B-1 et
seq.), shall promulgate rules and regulations to effectuate the
purposes of this act.
L. 1995, c. 425, s. 8, eff. Jan. 10, 1996.
34:13A-16.6. Survey of private sector wage increases
Beginning on the July 1 next following the enactment of P.L.1995,
c.425 (C.34:13A-14a et al.) and each July 1 thereafter, the New
Jersey Public Employment Relations Commission shall perform,
or cause to be performed, a survey of private sector wage increases
for use by all interested parties in public sector wage negotiations.
The survey shall include information on a Statewide and
countywide basis. The survey shall be completed by September 1
next following enactment and by September 1 of each year
thereafter. The survey shall be a public document and the
commission shall make it available to all interested parties at a cost
not exceeding the actual cost of producing the survey.
L. 1995, c. 425, s. 9, eff. Jan. 10, 1996.
34:13A-17. Powers of arbitrator.
The arbitrator may administer oaths, require the attendance of
witnesses, and the production of such books, papers, contracts,
agreements and documents as he may deem material to a just
determination of the issues in dispute, and for such purpose may
issue subpoenas. If any person refuses to obey a subpena, or
refuses to be sworn or to testify, or if any witness, party or attorney
is guilty of any contempt while in attendance at any hearing, the
arbitrator may, or the Attorney General if requested shall, invoke
the aid of the Superior Court within the county in which the
hearing is being held, which court shall issue an appropriate order.
Any failure to obey the order may be punished by the court as
contempt.
L. 1977, c. 85, s. 4, eff. May 10, 1977.

34:13A-18. Limitations on finding, opinion, order of
arbitrator.
The arbitrator shall not issue any finding, opinion or order
regarding the issue of whether or not a public employer shall
remain as a participant in the New Jersey State Health Benefits
Program or any governmental retirement system or pension fund,

or statutory retirement or pension plan; nor, in the case of a
participating public employer, shall the arbitrator issue any
finding, opinion or order regarding any aspect of the rights, duties,
obligations in or associated with the New Jersey State Health
Benefits Program or any governmental retirement system or
pension fund, or statutory retirement or pension plan; nor shall the
arbitrator issue any finding, opinion or order reducing, eliminating
or otherwise modifying retiree benefits which exist as a result of a
negotiated agreement, ordinance or resolution because of the
enactment of legislation providing such benefits for those who do
not already receive them.
L. 1977, c. 85, s. 5, eff. May 10, 1977. Amended by L. 1997, c.
330, s. 4, eff. June 1, 1998.
34:13A-19. Decision; enforcement; venue; effective date of
award; amendment or modification.
The decision of the arbitrator may be enforced at the instance of
either party in the Superior Court with venue laid in the county in
which the dispute arose.
The commencement of a new public
employer fiscal year after the initiation of arbitration procedures
under this act, but before the arbitration decision, or its
enforcement, shall not be deemed to render a dispute moot, or to
otherwise impair the jurisdiction or authority of the arbitrator or
his decision. Increases in rates of compensation awarded by the
arbitrator shall take effect on the date of implementation prescribed
in the award. The parties, by stipulation, may at any time amend
or modify an award of arbitration.
L. 1977, c. 85, s. 6, eff. May 10, 1977.
34:13A-21. Change in conditions during pendency of
proceedings; prohibition without consent.
During the pendency of proceedings before the arbitrator, existing
wages, hours and other conditions of employment shall not be
changed by action of either party without the consent of the other,
any change in or of the public employer or employee
representative notwithstanding;buta party may so consent without
prejudice to his rights or position under this supplementary act.
L. 1977, c. 85, s. 8, eff. May 10, 1977.
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SUBCHAPTER 7. FAILURE TO SUBM IT A NOTICE
OR OTHER DOCUMENT
19:1 6-7.1
Failure to submit a notice or other document

19:16-2.1 Commencement of negotiations
(a) The parties shall commence negotiations for a new
or successor ag reem ent, or in the case of an agreed reopener
provision, shall commence negotiations pursuant to such
reopener provision, at least 120 days prior to the day on
which their collective negotiations agreement is to expire.
The parties shall meet at least three times during that
120-day perio d. The first of those three meetings shall take
place no later than the 90th day prior to the day on which
their collective negotiations agree ment is to expire. By
mutual consent, the parties may agree to extend the period
during which the second and third meetings are required to
take place beyond the day on which their collective
negotiations agreement is to expire. A violation of these
requirements shall constitute an unfair practice and the
violator shall be subject to an interim relief order requiring
such negotiations and any other relief the Com mission
deems appropriate. T he fore going provisions sh all not
preclude the parties from agreeing to the automatic renewal
of a collective negotiations agreement unless either p arty
shall have notified the other p arty of its intention to
terminate or mod ify the agreement.

SUBCH APTER 8. APPEALS
19:1 6-8.1
Appeals and cross-ap peals
19:1 6-8.2
Oral argument
19:1 6-8.3
Action by the Commission
SUBCHA PTER 1. PURPOSE OF PRO CEDURES
19:16-1.1 Purpose of procedures
(a) T he rules of this chapter provide for
implementation of the Police and Fire Public Interest
Arbitration Reform Act, P.L. 199 5, c.425, an Act which
provides for compulsory interest arbitration of labor disputes
in public fire and police departments and supplements the
New Jersey Employer-Employee Relations Act, as amended
N.J.S.A. 34:13A-1.1 et seq.
(b) N.J.S.A. 34:13A-5.4(e) provides that the
Commission shall adopt such rules as m ay be required to
regulate the time of commencement of negotiations and of
institution of impasse procedures, and section 8 of the Police
and Fire Public Interest Arbitration Reform Act provides
that the Com mission shall ado pt rules a nd regulation s to
effectuate the purposes of that Act. Further, N.J.S.A.
34:13A-16(a) and (b) provide that whenever negotiations
between a pub lic fire or police department and an exclusive
representative conc erning the terms and conditions of
employment shall reach an im passe , the Co mmission is
empowered upon the request of either party or upon its own
motion to provide mediation to effect a voluntary resolution
of the impasse, and in the event of a failure to resolve the
impasse by mediation , to invoke fact-find ing with
recommend ations for settlement at the request of either
party.

(b) The party initiating negotiations shall, no later than
15 days p rior to the com mencement date of negotiations
required by this subchapter, notify the other party in writing
of its intention to comm ence negotiations on such date, and
shall simultaneously file with the Commission a copy of
such notification. Forms for filing such petitions will be
supplied upon request. Add ress such requests to: P ublic
Employment Relations Commission, PO Box 429, Trenton,
NJ 08625-0429.
(c) Nothing in this subchapter shall be construed to
abro gate or alter obligations of parties to newly established
collective negotiations relationships, whether created by
recognition or by certification.

(c) Additiona lly, the act provides for the submission of
issues in dispu te either to a mutually agreed and approved
final and b inding arbitration procedure or conventional
arbitration, as set forth in N.J.S.A. 34:13A-16d(2).

Amended by R.1996 d.240, effective May 20, 1996.
See: 28 N.J.R. 1493(a), 28 N.J.R. 2567(a).
Rewrote (a).

(d) Accordingly, the provisions of this chapter
establish a mandatory time period for the commencement of
negotiations and for institution of impasse p rocedures,
including comp ulsory interest arbitration of unresolved
impasses and appeals of arbitration aw ards. Also provided
is a procedure for Commission determination of disputes
regarding the identification of issues as economic or
non-economic.

19:16-3.1 Initiation of mediation
(a) In the event that a public emplo yer and an
exclusive employee representative have failed to achieve an
agreement through direc t negotiations, eithe r the public
employer, the employee representative, or the parties jointly,
may notify the Director of Conciliation, in writing, of the
existence of an impasse and request the appointment o f a
mediator. An original and four copies of such notification

Amended by R.1996 d.240, effective May 20, 1996.
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and request shall be filed, and shall be signed and dated and
shall contain the following information:

19:16-3.2

The mediator appointed pursuant to the subchapter may
be a mem ber o f the Comm ission, an officer of the
Comm ission, a member of the Commission's mediation
panel, or any other ap pointee, all of whom shall be
considered officers of the Commission for the purpose of
assisting the parties to effect a voluntary settlement. The
parties may jointly request the appointment of a particular
med iator, but the Director of Conciliation shall have the
authority to appoint a mediator without regard to the parties'
joint request. If an appointed mediator cannot proceed
pursuant to the ap pointment, ano ther mediator shall be
app ointed . The appointment of a med iator pursuan t to this
subchapter shall not be rev iewab le in any other proceeding
before the Commission.

1. The name and add ress of the public employer
that is a party to the collective negotiations; the name,
address, telephone numb er, and title of its representative to
be contacted; and the name, address and telephone number
of any attorney/consultant repre senting the pub lic employer;
2. The name and address of the exclusive
representative that is a party to the collective negotiations;
the name, address, telephone number, and title of its
representative to be contacted; and the name, address and
telephone number of any attorney/consultant representing
the employee representative;
3. A description of the co llective ne gotiations
unit, including the approximate number of employees in the
unit;
4.

Amended by R.1996 d.365, effective October 21, 1996.
See: 28 N.J.R. 2801(a), 28 N.J.R. 4598(a).

19:16-3.3

The dates and duration of negotiations

sessions;
5.

The termina tion da te of the current agreement,

7.

public

employer's

required

M ediator's function

The function of a mediator shall be to assist the parties
to reach a voluntary agreem ent. A mediator may hold
separate or joint conferences as he or she deems expedient
to effect a voluntary, amicable and expeditious adjustment
and settlement of the differences and issues between the
parties.

if any;
6. The
submission date;

Appointment of a mediator

budget

19:16-3.4

W hether the req uest is a jo int request;

M ediator's confidentiality

Information disclosed by a party to a mediator in the
performance of mediation functions shall not be divulged
voluntarily or by compulsion. All files, records, reports,
doc uments or other papers received or prepared b y a
mediator while serving in such capacity shall be classified as
confidential.
The med iator shall not produce any
confidential records of, or testify in regard to, any mediation
conducted by him or her, on behalf of any party in any type
of proceeding, under the New Jersey Employer-Employee
Relations Act, as amended , including, but not limited to,
unfair practice proceedings under N.J.A.C. 19:14.

8. A detailed statement of the facts giving rise to
the request, includ ing all issues in dispute, identifying the
issues as economic or noneconomic within the meaning of
N.J.S.A. 34:13A-16(f)(2); and
9. A statement as to whether a dispute exists as to
the negotiability of any of the unresolved issues.
(b) A blank form for filing a request for med iation will
be supplied upon request. Add ress req uests to: P ublic
Employment Relations Commission, PO Box 429, Trenton,
New Jersey 08625-0429.

Amended by R.1991 d.425, effective August 19, 1991.
See: 23 N.J.R. 1296(b), 23 N.J.R. 2525(a).
Reference to the New Jersey Employer-Employee Relations Act added.
Amended by R.1996 d.365, effective October 21, 1996.
See: 28 N.J.R. 2801(a), 28 N.J.R. 4598(a).

(c) Upon receipt of the notification and req uest, the
Director of Conciliation shall appoint a mediator if he or she
determines after investigation that mediation is not being
resorted to prematurely, that the parties have been unable to
reach an agreement through direct negotiations, and that an
impasse exists in negotiations.

19:16-3.5

M ediator's report

(a) The mediator shall submit one or more confidential
repo rts to the Director of Conciliation which shall, in
general, be limited to the following:

(d) The Commission or the D irector of Co nciliation
may also initiate mediation at any time in the absence of a
request in the event of the existence of an impasse.

1. A statement of the dates and duration of the
meetings which ha ve been held and their p articipants;

Amended by R.1996 d.365, effective October 21, 1996.
See: 28 N.J.R. 2801(a), 28 N.J.R. 4598(a).

2. A brief description of the unresolved issues
which existed at the be ginning of the mediatio n effort;
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10. A detailed statement of the facts giving rise to
the request, including all issues in dispute, identifying the
issues as economic or noneconomic within the meaning of
N.J.S.A. 34:13A-16(f)(2); and

3. A statement of the issues which have been
resolved through mediation;
4. A statement of the issues which are still
unresolved if any; and

11. A stateme nt as to whether a dispute exists as to
the negotiability of any of the unresolved issues.

5. A statement setting forth any other relevant
information in connection with the mediator's involvement
in the performa nce of his or her functions.

(b) A blank form for filing a request for fact-finding
will be sup plied upon request. Ad dress requests to: Public
Employment Relations Comm ission, PO B ox 429, T renton,
New Jersey 08625-0429.

Amended by R.1996 d.365, effective October 21, 1996.
See: 28 N.J.R. 2801(a), 28 N.J.R. 4598(a).

19:16-4.1

Initiation of fact-finding

(c) In the absence of a joint request seeking the
invocation of fact-finding, the non-filing party may submit
a statement or response within seven days of receipt of the
request for fact-finding, setting forth the following:

(a) If the parties fail to resolve the impasse through
med iation, the public employer, the emp loyee
representative, or the p arties jointly may request the Director
of Conciliation, in writing, to invoke fact-finding and upon
receipt of such request, fact-finding with recommend ations
for settlement shall be invoked. An original and four copies
of such request shall be filed with the Director of
Conciliation, together with proof of service upon the other
party. The request shall be signed an d dated and shall
contain the following information:

1. Any additional unresolved issues to be
submitted to the fact-finder;
2. A statement as to whether it disputes the
identification of any issues as economic or noneconomic;
3. A stateme nt as to whethe r it refuses to subm it
any of the issues listed on the request to fact-finding on the
ground that such issue is not within the required scope of
negotiations; and

1. The name and address of the public employer
that is a party to the collective negotiations; the name,
address, telephone number, and title of its representative to
be contacted; and the name, address and telephone number
of any attorney/consultant representing the public employer;

4. Any other relevant information with respe ct to
the nature of the impasse.

2. The name and add ress of the exclusive
representative that is a party to the collective negotiations;
the name, address, telephone number, and title of its
representative to be contacted; and the name, address and
telephone number of any attorney/consultant representing
the exclusive representative;

(d) Proof of service on the petitioner of the
responde nt's statement shall be supplied to the Director of
Conciliation. If a party has not submitted a response within
the time specified, it shall be deemed to have agreed to the
invocation of fact-finding as submitted by the requesting
party.

3. A description of the collective negotiations
unit, including the approximate numb er of em ployees in the
unit;
4.

The name of the mediator;

5.

The number and duration of mediation

(e) W here a dispute exists with regard to whether an
unresolved issue is within the required scope o f negotiations,
the party asserting that an issue is not within the required
scope of negotiations shall file with the Commission a
petition for scope of negotiations determination p ursuan t to
chapter 13 of these rules. Th is petition must be filed within
10 days of receipt of the req uest for fact-finding or within
five days after receipt of the response to a request for
fact-finding. The failure of a party to file a petition for
scope of negotiations determinatio n shall be dee med to
constitute an agreement to submit all unreso lved issues to
fact-finding.

sessions;
6. The date of the last m ediatio n effort;
7.

The termination date of the current agreement,

if any;
8. The
submission date;

public

employer's

required

Amended by R.1996 d.365, effective October 21, 1996.
See: 28 N.J.R. 2801(a), 28 N.J.R. 4598(a).

budget

19:16-4.2 Appointment of a fact-finder
9.

W hether the req uest is a jo int request;
(a) Upon the invocation of fact-finding pursuant to this
subchapter, the Director of Co nciliation shall com munic ate
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testify in regard to, any me diation cond ucted by him or her,
on behalf of any party in any type of proceeding under the
New Jersey Employer-Employee Relations Act, as amended,
including, but not limited to, unfair practice proceedings
under N.J.A.C. 19:14.

simultaneously to each party an identical list of names of
three fac t-finders. E ach p arty shall eliminate no more than
one name to which it objects, indicate the order of its
preference regarding the remaining names, and co mmunicate
the foregoing to the Director of Conciliation no later than
the close of business on the third wo rking day after the date
the list was submitted to the parties. If a party has not
responded within the time specified, all names submitted
shall be deemed ac ceptable. T he D irector of Co nciliation
shall appoint a fact-finder giving reco gnition to the parties'
preference s.
The parties may jointly request the
appointment of a particular fact-finder, including the person
who was appo inted as mediator, if any. Notwithstanding
these provisions, the Director of Conciliation shall have the
express reserved authority to appoint a fact-finder without
the submission of names to the parties whenever he or she
deems it necessary to effectuate the purpo ses of the Act.

(d) If the impasse is not resolved during fact-finding,
the fact-finder shall make findings of fact and recommend
the terms of settlement as soon after the conclusion of the
process as possible.
(e) Any findings of fact and recommended terms of
settlement shall be limited to those issues that are within the
required scope of negotiations, unless the parties have
agreed to submit issues to the fact-finder which involved
permissive sub jects of negotiations.
(f) Any findings of fact and recommended terms of
settlement shall be subm itted simu ltaneously in writing to
the parties privately and to the Director of Conciliation.

(b) The fact-finder appointed pursuant to this
subchapter may be a member of the Commission, an officer
of the Commission, a member of the C om mission's
fact-finding pane l, or any o ther ap pointee, all of whom shall
be considered officers of the Co mmission for the p urposes
of assisting the parties to effect a voluntary settlement and/or
making findings of fact and recommending the terms of
settleme nt. If an appointed fact-finder cannot proceed
pursuant to the appointment, another fact-finder shall be
appointed. The appointment of a fact-finder pursuant to this
subchapter shall not be reviewable by the Commission.

(g) The parties shall meet within five days after receipt
of the fact-finde r's findings of fact and recommended terms
of settlement, to exchange statements of position and to have
an op portunity to rea ch an a greem ent.
Amended by R.1991 d.425, effective August 19, 1991.
See: 23 N.J.R. 1296(b), 23 N.J.R. 2525(a).
Reference to the New Jersey Employer-Employee Relations Act added.
Amended by R.1996 d.240, effective May 20, 1996.
See: 28 N.J.R. 1493(a), 28 N.J.R. 2567(a).
Deleted provisions relating to costs.
Amended by R.1996 d.365, effective October 21, 1996.
See: 28 N.J.R. 2801(a), 28 N.J.R. 4598(a).

Amended by R.1996 d.365, effective October 21, 1996.
See: 28 N.J.R. 2801(a), 28 N.J.R. 4598(a).

19:16-4.3

Fact-finder's function
19:16-5.1

(a) The appointed fact-finder shall, as soon as po ssible
after appointment, meet with the p arties or their
representatives, make inquiries and investigations, ho ld
hearings, which shall not be public unless all parties agree
to have them public, or take other steps deemed appropriate
in order to discharge the function of the fact-finder.

Scope of compulsory interest arbitration

The pro visions in this subchapter relate to notification
requirements, compulsory interest arbitration proceedings
and the designation of arb itrators to resolve impasses in
collective negotiations involving public employers and
exclusive employee representatives of pub lic fire and police
departments.

(b) For the purpose of such hearings, investigations
and inquiries, the fact-finder shall have the authority and
power to subpoe na witnesses, compe l their attendance,
administer oaths, take the testimony or deposition of any
person under oath, and in connection therewith, to issue
subpoenas duces tecum and require the production and
examination of any governmental or other books or pap ers
relating to any matter under investigation by or in issue
before the fact-finder.

19:1 6-5.2 Initiatio n of co mpulso ry interest
arbitra tion; mo tion to dismiss
(a) Comp ulsory interest arbitration may be initiated
through appropriate utilization of any of the following:
1. In the event of a con tinuing impasse following
receipt of a fact-finder's findings of fact and recommended
terms of settlement, a petition requesting that an impasse be
resolved through compulsory interest arbitration may be
filed by an employee representative and/or public employer.
Forms for filing such petitions will be supplied upon
request. Address such requests to: Public Employment
Relations Commission, PO Box 429, Trenton, NJ
08625-0429.

(c) Information disclosed by a party to a fact-finder
while functioning in a mediatory capacity shall not be
divulged by the fact-finder voluntarily or by compulsion.
All files, records, reports, documents or other papers
received or prepared b y a fact-finder while serving in a
mediatory capa city shall be classified as confidential. The
fact-finder shall not produce any confidential records of, or

55

5. A stateme nt as to whether fact-finding with
recommend ations for settlement has been invoked, whether
a fact-finder has been appointed, and whether a fact-finding
report and recommend ations have been issued, and the date
of such repo rt, if any;

2. On or after the date on which their collective
negotiations agreement expires, and notwithstanding
N.J.A.C. 19:1 6-3.1 and 4.1, either party may file a petition
with the Director of Arbitration requesting the initiation of
compulsory interest arbitration.

6.

3. On or after the expiration of a collective
negotiations agreement, in the event of an impasse and
notwithstanding the failure o f either party to initiate impasse
procedures or compulsory interest arbitration, the
Commission or the D irector of Arbitration may invoke
compulsory interest arbitration.

The termination date of the current agreement,

if any;
7. The required budget submission date of the
public employer;
8.

(b) A non-petitioning party may, within 14 days of
receiving the Director of Arbitration's notice of filing,
N.J.A.C. 19:1 6-5.3 , file a motion to d ismiss the petition on
the grounds that the unit is not entitled to compulsory
arbitration under N.J.S.A. 34:13A-15. The mo tion shall be
filed with the Chair, who may refer it to the Commission or
a Com mission designee. Absent an extension of time, the
filing of a motion to dismiss shall not toll the time periods
set forth in N.J.A.C. 19:16-5.5.

W hether the req uest is a jo int request;

9. A statement indicating which issu es are in dispute,
identifying the issues as eco nom ic or no neco nom ic within
the meaning of N.J.S.A. 34:13A-16(f)(2); and
10. A statement as to whethe r a disp ute exists as to
the negotiability of any of the unresolved issues.
(b) In the absence of a joint petition, the petitioner
shall file proof of service of a copy of the petition on the
other party.

Amended by R.1996 d.240, effective May 20, 1996.
See: 28 N.J.R. 1493(a), 28 N.J.R. 2567(a).
Provided for a petition for arbitration in place of a terminal procedure
agreement.
Amended by R.2001 d.215, effective July 2, 2001.
See: 33 N.J.R. 1170(a), 33 N.J.R. 2282(a).
Added (b).

(c) In the absence of a joint petition, the Director of
Arbitration shall, upon receipt of the petition, send a notice
of filing to the non-petitioning party advising it of the time
period for responding to the petition.

19:16-5.3 Contents of the petition requesting the
initiation of compulsory interest arbitration; proof of
service; notice of filing

Recodified from 19:16-5.4 and amended by R.1996 d.240, effective May
20, 1996.
See: 28 N.J.R. 1493(a), 28 N.J.R. 2567(a).
Section was "Notification requirement".
Amended by R.1996 d.365, effective October 21, 1996.
See: 28 N.J.R. 2801(a), 28 N.J.R. 4598(a).
Amended by R.2001 d.215, effective July 2, 2001.
See: 33 N.J.R. 1170(a), 33 N.J.R. 2282(a).
Added (c).

(a) An original and four copies of a petition requesting
the initiation of compulsory interest arbitration shall be filed
with the Director of Arbitration. This document shall be
signed and dated and contain the following information:

19:16-5.4 Notification of terminal procedure
agreement

1. Name and address of the public employer that
is a party to the collective negotiations; the name, add ress,
telephone number, and title of its representative to be
contacted; and the name, address and telephone number of
any attorney/consultant representing the public employer;

(a) W ithin 17 days after the filing of a joint petition or
the receipt of the notice of filing by the non-petitioning
party, the parties shall notify the Director of Arbitration as
to whether or not they have agreed upon a terminal
procedure which provides for finality in resolving all issues
in dispute pursuant to N.J.S.A. 34:13A-16.

2. Name and address of the exclusive
representative that is a party to the collective negotiations;
the name , address, telep hone numb er, and title of its
representative to be contacted; and the name, address and
telephone number of any attorney/consultant representing
the exclusive representative;

(b) If the parties have agreed upon a terminal
procedure, the procedure shall be reduced to writing and
shall be submitted to the Director of Arbitration for
app roval. The Director of Arbitration, within 10 days of
receipt of the subm ission of a mutually agreed upon terminal
procedure, shall notify the parties as to whether such
procedure has been approved.

3. A description of the collective negotiations
unit and the approximate number of employees involved;
4. A statement as to whether either party has
previously requested med iation, whether a mediator has
been appointed, the name of the mediator, and the dates and
duration of m ediatio n sessions, if any;

(c) If the parties have failed to agree upon a terminal
procedure, each party shall file a statement with the Director

56

(c) W here a dispute exists with regard to whether an
unresolved issue is within the required scope of nego tiations,
the party asserting that an issue is not within the required
scope of negotiations shall file with the Commission a
petition for scope of negotiations determinatio n pursuant to
N.J.A.C. 19:13. This petition must be filed within: 14 d ays
of the filing of a joint pe tition; 14 days of receipt of the
Director of Arbitration's notice of filing; or five days of
receipt of the response to the petition requesting the
initiation of compulsory interest arbitration. The failure of
a party to file a petition for scope of negotiations
determination shall be deemed to constitute an agreement to
subm it all unresolved issues to com pulsory interest
arbitration.

of Arbitration, within 17 days after the joint filing or receipt
of the notice of filing, indicating the reasons for its inability
to agree on a p rocedure. The failure o f a party to subm it
such a statement or the substance of the statement shall not
provide a basis for any d elay in effectuating the provisions
of this subchapter.
(d) At any time before the arbitrator takes testimony or
evidence, the parties may submit a mutually agreed-upon
modification of the terminal procedure to the Director of
Arbitration for approval. At any time after the arbitrator
takes testimony or evidence, but before the close of the
hearing, the parties may submit an agreed-upon modification
of the terminal procedure to the assigned arbitrator for
app roval.

(d) W here a dispute exists regarding the identification
of an issue as economic or noneconomic, the party
contesting the identification of the issue shall file with the
Commission a petition for issue definition determination.
This petition must be filed within 14 days of receipt of the
notice of filing of the petition requesting the initiation of
compulsory interest arbitration or within five days after
receipt of the response to the petition requesting the
initiation of compu lsory interest arbitration. T he failure of
a party to file a petition for issue definition determination
shall be deemed to constitute an ag reem ent to submit all
unresolved issues to compulsory interest arbitration.

New Rule, R.1996 d.240, effective May 20, 1996.
See: 28 N.J.R. 1493(a), 28 N.J.R. 2567(a).
Former N.J.A.C. 19:16-5.4 "Contents of the notification or petition
requesting the initiation of compulsory interest arbitration", recodified to
19:16-5.3.
Amended by R.2001 d.215, effective July 2, 2001.
See: 33 N.J.R. 1170(a), 33 N.J.R. 2282(a).
In (a), substituted "17" for "10" and "the notice of filing" for "a petition";
in (c), substituted "17" for "10", inserted "joint" preceding "filing or
receipt", and substituted "notice of filing" for "petition".

19:16-5.5
Response to the petition requesting the
initiation of compulsory interest arbitration

Amended by R.1996 d.240, effective May 20, 1996.
See: 28 New Jersey Register 1493(a), 28 New Jersey Register 2567(a).
Rewrote (a).
Amended by R.1996 d.365, effective October 21, 1996.
See: 28 New Jersey Register 2801(a), 28 New Jersey Register 4598(a).
Amended by R.2001 d.215, effective July 2, 2001.
See: 33 New Jersey Register 1170(a), 33 New Jersey Register 2282(a).
In (a), substituted "14" for "seven" and "notice of filing" for "petition"; in
(c), substituted "N.J.A.C. 19:13" for "chapter 13 of these rules", substituted
"14" for "10" and inserted "the notice of filing of" in the second sentence;
in (d), substituted "14" for "10" and inserted "the notice of filing of" in the
second sentence.
Amended by R.2006 d.286, effective August 7, 2006.
See: 38 N.J.R. 1561(a), 38 N.J.R. 3184(b).
Rewrote (c).

(a) In the absence of a joint petition requesting the
initiation of compulsory interest arbitra tion, the
non-petitioning party shall file within 14 days of receipt of
a notice of filing, a statem ent of response setting forth the
following:
1. Any additional unresolved issues to be
submitted to arbitration;
2. A statement as to whether it disputes the
identification of any of the issues as economic or
noneconomic;
3. A statement as to whether it refuses to subm it
any of the issue s listed on the no tification or petition to
arbitration on the ground that such issue is not within the
required scope of negotiations; and

19:16-5.6 Appointment of an arbitrator or panel of
arbitrators
(a) The Commission shall maintain a special panel of
interest arbitrators. Members of this panel shall be
appointed for three-year terms following a scre ening proc ess
as set forth in N.J.S.A. 34:13A-16(e) and pursuant to the
standards set forth in N.J.A.C. 19:1 6-5.1 5. Reapp ointments
to the panel shall also be contingent upon a similar screening
process.
The arbitrators appointed pursuant to this
subchapter shall be from this special pane l. All arbitrators
appointed by the Commission shall be considered officers of
the Commission while performing duties pursuant to this
subchapter. The Commission may suspend, remove, or
otherwise discipline an arbitrator for violating the Police and
Fire Public Interest Arbitration Reform Act or for good
cause in accordance with the procedures set forth at
N.J.A.C. 19:16-5.16. Any arbitrator who fails to attend the

4. Any other relevant information with respect to
the nature of the impasse.
(b) Proof of service on the petitioner of the
responde nt's statement shall be supplied to the Director of
Arbitration. If a party has not submitted a response within
the time specified, it shall be deemed to have agreed to the
request for the initiation of compulsory interest arbitration
as subm itted by the filing party. The substance o f this
response shall not provide the basis for any delay in
effectuating the provisions of this chapter.
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Rewrote section.
Amended by R.1996 d.326, effective July 15, 1996.
See: 28 N.J.R. 2346(a), 28 N.J.R. 3618(a).
Amended by R.1997 d.152, effective April 7, 1997.
See: 29 N.J.R. 105(a), 29 N.J.R. 1399(a).
In (a), inserted references to N.J.A.C. 19:16-5.15 and 19:16-5.16.
Amended by R.2001 d.215, effective July 2, 2001.
See: 33 N.J.R. 1170(a), 33 N.J.R. 2282(a).
In (b), substituted "17" for "10", inserted "joint" preceding "petition", and
inserted "or a non-petitioning party's receipt of a notice of filing,"
preceding "the parties shall".

Com mission's annual continuing education program under
section 4 of the Police and Fire Public Interest Arbitration
Reform Act may be removed from the special panel. Any
arbitrator who fails to participate in the continuing education
program for two consecutive years shall be removed.
(b) W ithin 17 days of the filing of a joint petition, or a
non-petitioning party's rece ipt of a notice of filing, the
parties shall notify the Director of Arbitration in writing of
any mutual agreement to select an arbitrator from the special
panel of arbitrators. The parties may also jointly request the
appointment of a particular arbitrator who is not a member
of the Commission's special panel, and the Director of
Arbitration may approve the appointment of that arbitrator
to the special panel for that particular arbitration.

19:16-5.7

Conduct of the arbitration proceeding

(a) The conduct of the arbitration proceeding by an
arbitrator or panel of arbitrators shall be under the exclusive
jurisdiction and control of the arbitrator or arbitrators.
(b) The appointed arbitrator or panel of arbitrators may
med iate or assist the parties in reaching a mutually agreeable
settlement at any time throughout formal arbitration
proceedings.

(c) In the event that the parties have agreed to a
tripartite panel of arbitrators, each party shall com munic ate
in writing to the Director of Arbitration indicating the name,
address and telephone number of the arbitration
representative designed to the panel.
In all such
circumstances, the arbitrator appointed by the Director of
Arbitration from the Commission's special panel of interest
arbitrators shall serve as chairman of the arbitration pa nel.
The arbitration representatives designated by each of the
parties need no t be mem bers of the Co mmission's special
panel, and shall not be considered officers of the
Comm ission.

(c) Information disclosed by a party to an arbitrator
while functioning in a mediato ry capacity shall not b e
divulged by the arbitrator voluntarily or by com pulsion. All
files, records, reports, documents or other papers received or
prepared by an arbitrator while serving in a mediatory
capacity shall be classified as confidential. The arbitrator
shall not produce any confidential records of, or testify in
regard to, any mediation conducted by the arbitrator, on
behalf of any party in any type of proceeding under the New
Jersey Employer-Employee Relations A ct, as amended,
including, but not limited to, unfair practice proceedings
under N.J.A.C. 19:14.

(d) Unless an arbitrator has been mutually selected by
the parties, the Director of Arbitration shall select the
arbitrator by lot. Once such selection has been made by the
Director, the parties may not mutually select a different
arbitrator.

(d) The arbitrator may administer oaths, conduct
hearings, and require the attendance of such witnesses and
the production of such books, pa pers, contracts, agreements,
and documents as the arbitrator may d eem material to a just
determination of the issues in dispute, and for such p urpose
may issue subpoenas and shall entertain any motio ns to
quash such subpoenas. Any hearings conducted shall not be
public unless all parties agree to have them public.

(e) If an arbitrator selected by mutual agreement is
unab le to serve and the parties are unable to mu tually agree
on a replacement arbitrator within 10 days of the date the
arbitrator became unable to serve, the Director of
Arbitration shall select the replacement by lo t.
(f) If an arbitrator assigned by lot is unable to serve
and the parties are unable to agree on a replacement
arbitrator within 10 days of the date the arbitrator became
unab le to serve, the Director of Arbitration shall select the
replacement arb itrator by lot.

(e) Unless a terminal procedure has been mutually
agreed to by the parties and approved by the Director of
Arbitration, the procedure to provide finality for the
resolution of unsettled issues shall be conventional
arbitration. The arbitrator shall separately determine
whether the total net annual economic changes for each year
of the agreement are reasonable under the eight statutory
criteria set forth in N.J.S.A. 34:13A-16g.

(g) Any motion to d isqualify an interest arbitrator shall
be filed with the Commission, together with proof of service
of a copy on the other party and the arbitrator. Any
response to such motio n shall be filed with the Commission
within five days of service of the motion, together with proof
of service of a copy on the other party and the arbitrator.
The Chairman or some other Commission designee shall
then either decide the motion or refer it to the arbitrator or
the full Commission.

(f) The arbitrator, afte r app ointm ent, shall
com munic ate with the parties to arrange for a m utually
satisfactory date, time and place for a hearing. In the
absence of an agreement, the arbitrator shall have the
authority to set the date, time and place for a hearing. The
arbitrator shall submit a written notice containing
arrangements for a hearing within a reaso nable time period

Amended by R.1996 d.240, effective May 20, 1996.
See: 28 N.J.R. 1493(a), 28 N.J.R. 2567(a).
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Amended by R.1996 d.240, effective May 20, 1996.
See: 28 N.J.R. 1493(a), 28 N.J.R. 2567(a).
Rewrote (e), and in (f) added provision for agreements before the close of
the hearing.
Amended by R.1996 d.365, effective October 21, 1996.
See: 28 N.J.R. 2801(a), 28 N.J.R. 4598(a).
Amended by R.2001 d.215, effective July 2, 2001.
See: 33 N.J.R. 1170(a), 33 N.J.R. 2282(a). In (d), inserted "and shall
entertain any motions to quash such subpoenas"; in (f), substituted
"binding" for "finding"; in (h), amended the N.J.A.C. reference.

before hearing. At least 10 days before the hearing, the
parties shall submit to the arbitrator or tripartite panel of
arbitrators and to each other their final offers on each
econom ic and noneconomic issue in dispute. The arbitrator
may accept a revision of such offer at any tim e before the
arbitrator takes testimony or evidence or, if the parties agree
to perm it revisions and the arbitrator approves such an
agree ment, before th e close of the hearing. Upon taking
testimony or evidence, the arbitrator shall notify the parties
that their offers shall be deem ed final, binding and
irreversible unless the arbitrator approves an agreement
between the parties to permit revisions before the close of
the hearing.

19:16-5.8

Stenographic record

A stenographic record shall not be a procedural
requirement for the conduct of a hearing. However, any
party shall have the right to a stenographic record taken of
the arbitration proc eeding.
T he arrangem ents for a
stenographic record must be m ade by the requesting party
after the appointment o f the arbitrator. The cost of such
record shall be paid by the party requesting it or divided
equally between the parties if both make such a request. If
a stenographic record is requested by either or both parties,
the party or parties making the request shall provide at
its/their cost a copy of a transcript to the arbitrator.

(g) The arbitrator's authority shall be limited to those
issues which are within the required scop e of negotiations,
unless the parties have mu tually agreed to subm it issues to
the arbitrator which involve permissive subjects of
negotiation.
(h) The arbitrator shall be perm itted to take evidence,
but shall not render a decision on any issue which is the
subject of a pe tition for a scop e of negotiations
determination filed with the Commission or on any issue
which is the subject of an issue definition proceeding
pursuant to N.J.A.C. 19:16-6.

Amended by R.1996 d.365, effective October 21, 1996.
See: 28 N.J.R. 2801(a), 28 N.J.R. 4598(a).

19:16-5.9

(i) The arbitrator shall have the authority to grant
adjo urnments for goo d cause show n upo n either party's
application or the arbitrator's own motion.

Opinion and aw ard

If the impasse is not otherwise resolved, the arbitrator
or arbitrators shall decide the disp ute and issue a written
opinion and award within 120 days of the Director of
Arbitration's assignment of that arbitrator. The arbitrator or
panel of arbitrators, for goo d cau se, may petition the
Director of Arbitration for an extension of not more than 60
days. The arbitrator shall notify the parties in writing of
such a petition and the Director shall notify the parties and
the arbitrator in writing of whether the petition has been
granted or denied. The two parties, by mutual consent, may
agree to an extension. The parties shall notify the arbitrator
and the Director of any such agreement in writing. The
notice shall set forth the specific date on which the extension
shall expire . Any arbitrator or panel of arbitrators violating
the provisions of this section may be subject to suspension,
removal or discipline under N.J.A.C. 19:16-5.6. The
opinion and award shall be signed and based on a re asonable
determination of the issues, giving due weight to those
factors listed in N.J.S.A. 34:13A-16(g) which are judged
relevant for the resolution of the sp ecific dispute. In the
award, the arbitrator or pa nel of arbitrators shall indicate
which of the factors are deemed relevant, satisfactorily
explain why the others are not relevant, and provide an
analysis of the evidence on each relevant factor. The
opinion and award shall set forth the reasons for the result
reached. Copies of the opinion and award shall be
submitted directly to the D irector of Arbitration who will
then serve the p arties simultaneo usly.

(j) The arbitrator, after duly scheduling the hearing,
shall have the authority to proceed in the absence of any
party who, having failed to o btain an adjournment, does not
appear at the hearing. Such party shall be deemed to have
waived its opportunity to provide argument and evidence.
(k) The parties, at the discretion of the arbitrator, may
file post-hearing briefs. The arbitrator, after consultation
with the parties, shall have the authority to set a time period
for the submission of briefs, but that period shall not exceed
30 days fro m the close of the hearing. Briefs shall be
submitted to the arbitrator along with submission of proof of
service on all parties. The parties shall no t be permitted to
introduce any new factual material in the post-hearing briefs,
except upon special permission of the arbitrator.
Amended by R.1986, d.355, effective September 8, 1986.
See: 18 N.J.R. 1358(a), 18 N.J.R. 1839(a).
Deleted text in (a) "issue definition pursuant" and substituted "issue
definition proceeding pursuant"; also added to (k) "but brief period ... of
the hearing."
Petition for Rulemaking: Petitioner proposes that interest arbitration
proceedings be public upon request of either the public employer or
majority representative.
See: 21 N.J.R. 3567(a), 21 N.J.R. 3677(a), 22 N.J.R. 260(a).
Amended by R.1990 d.221, effective May 7, 1990.
See: 22 N.J.R. 330(a), 22 N.J.R. 1380(a).
Arbitrator's consent to public hearing removed.
Amended by R.1991 d.425, effective August 19, 1991.
See: 23 N.J.R. 1296(b), 23 N.J.R. 2525(a).
Reference to the New Jersey Employer-Employee Relations Act added.

Amended by R.1986 d.355, effective September 8, 1986.
See: 18 N.J.R. 1358(a), 18 N.J.R. 1839(a).
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Deleted "as expeditiously as possible after the closing of hearing" and
substituted "within 45 days after the filing of briefs"; also deleted served
simultaneously on the parties of the commission" and substituted
"submitted directly to ... the parties simultaneously."
Amended by R.1996 d.240, effective May 20, 1996.
See: 28 N.J.R. 1493(a), 28 N.J.R. 2567(a).
Rewrote section.

N.J.A.C. 19:16-5.5. Fees shall be paid by checks made
payable to the "State of New Jersey"; purchase orders may
be submitted.

19:16-5.10 Code of Professional Responsibility for
Arbitrators of Labor-Manag ement Disputes

19:16-5.13 Fees for appealing and cross-appealing
interest arbitration awards and requests for special
permission to appeal interlocutory rulings or orders
At the time a party files a notice of app eal of an interest
arbitration award with the Comm ission, the appealing p arty
shall pay a $135.00 fee. At the time a party files a notice of
cross-appeal of an interest arbitration award with the
Comm ission, the cro ss-app ealing p arty shall pay a $135.00
fee. At the time a pa rty files with the Commission a request
for special perm ission to appeal an interlocutory order or
ruling, the party shall pay a $25.00 fee. Fees shall be paid
by checks made payable to the "State of New Jersey";
purchase orders may be submitted.

New Rule, R.1996 d.275, effective June 17, 1996.
See: 28 N.J.R. 1610(a), 28 N.J.R. 3174(a).

The arbitrator shall be guided by the objectives and
principles set forth in the "Code of Professional
Resp onsibility for Arbitrators of Labor-Ma nagement
Disp utes" of the National Academy of Arbitrators, the
American Arbitration Association, and the Federal
Mediation and Conciliation Service.
Amended by R.1996 d.365, effective October 21, 1996.
See: 28 N.J.R. 2801(a), 28 N.J.R. 4598(a).

19:16-5.11

Cost of arbitration

(a) The costs o f services performed by the arbitrator
shall be borne equally by the parties in accordance with the
following fee schedule:

New Rule, R.1996 d.275, effective June 17, 1996.
See: 28 N.J.R. 1610(a), 28 N.J.R. 3174(a).
Amended by R.1997 d.221, effective May 19, 1997.
See: 29 N.J.R. 857(a), 29 N.J.R. 2467(c).
Amended the section name and inserted the third sentence.

1.
For arbitrators assigned by lot, pursua nt to
N.J.S.A. 34:13A-16e(1), the fee shall be $1,000.00 per day;

19:16-5.14 Comparability guidelines
(a) N.J.S.A. 34:1 3A-16g identifies eight factors that an
interest arbitrator must co nsider in reviewing the parties'
prop osals. The arbitrator must indicate which of the factors
listed in that subsection are deemed relevant; satisfactorily
explain why the others are not relevant; and provide an
analysis of the evidence on each relevant factor. N.J.S.A.
34:13A-16g(2)(c) lists as a factor "public employment in the
same or similar comparable jurisdictions...." Subsection a
of section 5 of P .L. 1995, c.425 requires that the
Commission promulgate guidelines for determining the
com parability of jurisdictions for the purposes of paragraph
(2)(c) of subsection g.

2.
For arbitrators mutually selected by the
parties, the fee shall be the per diem rate set by the arbitrator
for conducting grievance arbitrations and on file with the
Director of Arbitration on the date of the mutual selection.
(b) Should the parties use an arbitration panel with an
appointee of each of the p arties, as permitted by N.J.A.C.
19:16-5.6(c), each appointee's fee shall be paid by the party
making the appointment. The costs of the services of the
special pane l member w ho chairs the panel shall be borne
equally by the parties. The fee for the chair of the panel
shall be borne equa lly by the parties. The fee for the chair
of the panel shall b e as set forth in (a)1 or 2 above,
depending on whether the arbitrator is assigned by lot or
mutually selected by the p arties.

(b) The guidelines set forth in (c) and (d) below are
intended to assist the parties and the arbitrator in focusing on
the types of evidence tha t may supp ort co mpa rability
argumen ts. The guidelines are intended to be instructive but
not exhau stive. The arb itrator shall consider any and all
evidence submitted pursuant to the comparability guidelines
and shall apply these guidelines in ad dressing the
comparab ility criterion.

Amended by R.1998 d.156, effective April 6, 1998.
See: 30 N.J.R. 29(a), 30 N.J.R. 1303(a).
Rewrote the section.
Amended by R.2005 d.96, effective March 21, 2005.
See 36 N.J.R. 5238(a), 37 N.J.R. 940(a).
In (a), substituted “$1,000" for $800.00" in 1 and rewrote 2.

19:16-5.12

1. The
Public
Em ploym ent
R e lati ons
Commission recognizes that the extent to which a party to an
arbitration proceed ing asserts that compa risons to public
employment in the same or similar comparable jurisdictions
are relevant to that proceeding is a matter to be determined
by that party. The Commission also recognizes that it is the
respo nsibility of each party to submit evidence and argument
with respe ct to the weight to be accorded any such evidence.

Fees fo r filing and proce ssing interest
arbitration petitions

At the time a joint petition to initiate interest arbitration
is filed pursuant to N.J.A.C. 19:1 6-5.2 , each p arty shall pay
a $150.00 fee. If the petition is filed by one party only, then
the petitioning party shall pay a $150.00 fee upon filing the
petition and the non-petitioning party shall pay a $150.00
fee upon filing its response to the petition pursuant to
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2.

2. The Commission further recognizes that it is
the arbitrator's responsibility to consider all the evidence
subm itted and to determine the weight of any evidence
submitted based upon the guidelines in (c) and (d) below
and to determine the relevance or lack of relevance of
com parability in relationship to all eight factors set forth in
N.J .S.A. 34:13 A-16g. Promulgation of these guidelines is
not intended to require that any party submit evidence on all
or any of the elements set forth in (c) and (d) below or assert
that the compa rability facto r should or sh ould not be deemed
relevant or accorded any particular weight in any arbitration
proceeding. Nothing in this section shall preclude the
arbitrator from supplementing the factual record by issuing
subpoenas to require the attendance of witnesses and the
production of documents. Nor does anything in this section
prevent the arbitrator from requesting the parties to
supplement their pre sentations in connection with this factor
or any other factor set forth in the law.

Socio-ec onom ic considerations:
i.

Size, density, and characteristics of

ii.

Per capita income;

population;

iii. Average household income;
iv. Average prop erty values;
v.

Gain or loss of assessed value;

vi. Ratable increases/decreases from year to
year;
vii. Tax increases/decreases over last few
years;
viii. Cost-of-living (locally);

(c) The following are comparability considerations
within the same jurisdiction:

ix. Size and compo sition of police force or
fire dep artment;

1. W ages, salaries, hours and conditions of
emplo yment of law enforcement officers and firefighters;

x.
2. W ages, salaries, hours and conditions of
employment of non-uniformed employees in negotiations
units;

Nature of services provided;

xi. Crime rate;
xii. Violent crime rate;

3. W ages, salaries, hours and conditions of
emplo yment of emp loyees not in nego tiations units;
4.

xiii.Fire incident rate; and
xiv. Fire crime rate.

History of nego tiations:

i. Relationships concerning wages, salaries,
hours and conditions of employment of employees in police
and fire units; and

3. Financial con siderations:

ii. History of differentials between uniformed
and non-uniformed employee s;

(1) Taxes:

i.

Revenue:

(A) Scho ol;
5.

Pattern of salary and benefit changes; and
(B) County;

6. Any other considerations deemed relevant by
the arbitrator.

(C) Municipal;
(D) Spe cial district;

(d) The following are com parability considerations for
similar comparable jurisdictions:

(E) State equalization valuation and
1.

ratio; and

Geographic:
i.

Neighboring or overlapping jurisdictions;

ii.

Nearby jurisdictions;

(F) Other taxes;
(2) Tax base/ratables;

iii. Size; and

(3) Equalized tax rate;

iv. Nature of emplo ying entity.

(4) Tax collections;
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iii. W age and salary settlemen ts of
non-uniforme d emp loyees in negotiations units;

(5) Payme nts in lieu of taxes;
(6) Delinquent tax and lien collections;

iv. W age and sa lary settlements of employees
not in negotiations units;

(7) State aid revenues;
(8) Federal aid revenues;

v.

To p step salaries;

(9) Sale o f acquired p roperty;

vi. Overall compensation:

(10) B udget surplus;

(1) W age and salaries;

(11) O ther miscellaneous revenues;

(2) Longe vity;

(12) Prior years surplus appropriated;

(3) Ho lidays;

(13) T otal revenues;

(4) Va cations;

(14) R eserve for uncollected taxes;

(5) Uniform allowance;

(15) Taxes
municipal reve nues;

as

percentage

(6) M edical and hospitalization benefits;

of total

(7) Overtime;
(16) A ll other municipal revenues;
(8) Leaves of absence;
(17) Any other sources of revenue;
(9) Pensions; and
(18) To tal municipal revenues; and
10) O ther retiree benefits;
(19) B udget cap considerations;
vii. W ork sched ules;
ii.

Expenditures:
viii. Work hours;
(1) Police protection;
ix. Workload:
(2) Fire protection;
(1) Number of calls or runs per officer;
and

(3) To tal municipal functions;
(4) Police protection as percentage of
total municipal functions;

(2) Other
measuring workload; and

(5) Fire protection as percentage of total
municipal functions; and

x.

other

conditions

of

Other conditions of employment; and

19:16-5.15 Standards for appointment and
reappointment to the special panel

i. Relative rank within jurisdictions asserted
to be comparable;
ii.

for

New Rule, R.1996 d.327, effective July 15, 1996.
See: 28 N.J.R. 2347(a), 28 N.J.R. 3618(b).

iii. Trends in revenues and expenditures;
and

standards

5. Any other com para bility considerations
deemed relevant by the arbitrator.

(6) Percentage of net debt/bond rating;

4. Compensation
emp loyme nt:

relevant

(a) Bec ause any special panel member may be
assigned by lot to the most de manding and co mplex interest
arbitration matter, appointments to the special panel will be
limited to those labor relations neutrals who, in the
Com mission's expert judgment, have the demonstrated
ability to mediate the most complex labor relations disputes

W age and salary settlements of uniformed

employees;
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fact-finding experience and shall have performed
assignm ents in a supe rior manner. Special emphasis will be
given to New Jersey pu blic sector assignme nts.

and resolve the mo st demanding interest arbitration matters
in the most professional, competent and neutral manner. No
applicant shall have any right or expectation to be appointed
or rea ppo inted to the special panel.

3. Demonstrated experience as a public or private
secto r grievance arbitrator involving the ability to decide
complex and difficult labor relations issues in a fair and
objective manner. Experience shall be evaluated by a
review of the cases where an applicant served as a grievance
arbitrator and the qua lity of the ap plicant's work product in
those cases.

(b) An applicant shall already be a member of the
Com mission's mediation, fact-finding and grievance
arbitration panels, have an impeccable reputation in the
labor-management community for professional competence,
ethics and integrity, shall have com plied with all applicab le
codes of conduct, and shall demonstrate:

i. To satisfy this consideration, an applicant
shall have the equivalent of three years of grievance
arbitration experience. An applicant shall submit at least 10
awards written by the applicant, which awards shall have
been well-reasoned, legally sound, and promptly issued.
Special emp hasis shall be given to New Jersey public sector
awards.

1. Ability to write a well-reasoned decision
consistent with applicab le legal stand ards a nd within
statutory deadlines;
2. Knowledge of labo r relations, governmental
and fiscal principles relevant to dispute settlement and
interest arbitration proce edings;

4. Memb ership and offices in the National
Academy of Arbitrators or other relevant professional
organizations and p anel memb erships in any lab or dispute
settleme nt agency.

3. Substantial experience both as a mediator and
arbitrator; and
4. Comp etent perfo rmance on the C om mission's
mediation, fact-finding and grievance arb itration panels.

i. This consideration simply augments the
considerations in (c)1 through 3 above.

(c) An applicant's qualifications shall be determined by
an overall assessment of the following considerations, with
special emp hasis to be given to considerations (c)1 through
3 below. An applicant shall, at a minimum , satisfy either
considerations (c)1 and 2 below, or (c)2 and 3 below.

5. Formal educational attainments, teaching
positions, and professional publications demonstrating
knowledge of labor relations, governmental and fiscal
principles relevant to dispute settlement and interest
arbitration proceedings.

1.
Demonstrated experience as an interest
arbitrator and d emo nstrated ability to write well-reasoned
interest arbitration de cisions consistent with applicable legal
standards and within statutory deadlines. Experience and
writing ability shall be evaluated by a review of the cases
where the applicant served as an interest arbitrator and a
review of the quality of the arbitrator's work product.

i. This consideration simply augments the
considerations in (c)1 through 3 above.
6. Other labor relations, arbitration, governmental
or fiscal experience.
i. This consideration simply augments the
considerations in (c)1 through 3 above.

i. To satisfy this consideration, an applicant
shall have had at least 15 interest arbitration app ointments
in the last five years and shall have performed assignme nts
in a superior manner. An applicant shall also submit at least
five interest arbitration awards written by the applicant,
which awards shall have been well-reasoned, legally sound,
and promptly issued. Special emp hasis shall be given to
New Jersey pub lic sector appo intments and awards.

(d) Every applicant shall complete an application form
prepared by the Director of Conciliation and Arbitration.
That form is designed to solicit information concerning the
foregoing re quirements and considerations. The form also
allows an applicant the opportunity to submit any other
information he or she deem s relevant. The Director shall
review all applications and make a recomme ndation to the
Commission regarding each one within 60 days. The
Commission shall notify an applicant in writing of any
action taken upon an application.

2. Demonstrated experience and acceptability as
a public or private sector mediator and/or fact-finder. An
applicant shall exhibit the ability to serve in complex and
difficult public sector negotiations disputes and shall be
evaluated by a review of his or her cases as a mediator
and/or fact-finder and the quality of the app licant's
performance in those ca ses.

(e) In addition to the requirements and considerations
listed in (c) above, an applicant seeking reappointment shall
have demonstrated successful service during the terms of his
or her previou s appointments to the special panel, as
measured by:

i. To satisfy this consideration, an applicant
shall have the equivalent of three years of mediation and/or
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arbitrator shall have an opportunity to submit a prompt
written respo nse to the Director. The arbitrator shall also be
given an opportunity to meet with the Director to discuss the
matter.

1. The issuance of well-reasoned, legally sound,
and timely award s;
2. Compliance with statutory standards and
deadlines; case law requireme nts; agency regulations, rules,
policies, administrative memoranda, and repo rting
procedures; and
3.

(c) If a suspension or removal is being contemplated,
if the arb itrator requests a hearing, and if it appears to the
Director that substantial and material facts are in dispute, the
Director may designate a hearing office r to conduc t a
hearing and make findings o f fact.

Any other ap plicable req uirements.

(f) An applicant for reappointment shall also have
abided by the Code of Professional Responsibility for
Interest Arbitrators adop ted by the New Jersey Public
Employment Relations Commission;
the Code of
P r o f e s s io n a l Resp onsib ility f o r A r b i t ra tors o f
Labor-M anagement Disputes adopted by the Na tional
Academy of Arbitrators, American Arbitration Association,
and Federal M ediatio n and Conciliation Service; and th e
Code of Professional Conduct for Labor M ediators adopted
by the Association of Labor Relations Agencies and the
Federal Mediatio n and Conciliation Service. An applicant
for reappointment shall also have attended the C om mission's
continuing education programs, as directed, per N.J.S.A.
34:13A-16.1.

(d) The Director may temporarily suspend an arbitrator
from the panel pending any hearing.
(e) After receiving the arbitrator's response, meeting
with the arbitrator, and considering the facts found at any
hearing, the Director may decide to reprimand, suspend, or
remove an arbitrator or may d ecide that no action is
warranted. The Director shall send a written decision to the
arbitrator.
(f) W ithin 14 days of receiving the Director's decision,
an arbitrator may file a written appeal of that decision with
the Comm ission. Such appeal shall specify the grounds for
disagreeing with the Director's decision.

(g) Satisfying one or more of the considerations listed
in (c) above does not necessarily qualify an applicant for
appointment or reappo intment to the special panel. An
appointment or rea ppo intmen t depends upo n the
Com mission's overall expert assessment of an applicant's
ability to handle the m ost comp lex and de manding interest
arbitration assignmen ts.

(g) A temporary suspension may be continued pending
that appeal.
(h) The Comm ission or its designee may sustain,
mod ify, or reverse the action taken by the Director and sh all
provide the arbitrator with a written statement explaining the
basis for that decision.

(h) No applicant shall be appointed to the panel who,
in the three years prior to the ap plication date, has:
1. Served as an advo cate for
management in the public or private sector;

labor

New Rule, R.1997 d.152, effective April 7, 1997.
See: 29 N.J.R. 105(a), 29 N.J.R. 1399(a).

or

19:16-5.17 Interlocutory rulings; appeal on special
permission

2. Been elected or appointed to a political office
or a governing body; or
3.

(a) Interlocutory rulings or orders issued before the
arbitrator's final written opinion and award under N.J.S.A.
34:13A-16(f)(5) and N.J.A.C. 19:16-5.9 shall not be
appealed to the Commission except by special perm ission to
app eal. All such rulings and orders shall become part of the
record of the arbitration proceedings and shall be reviewed
by the Commission in considering any appeal or
cross-appeal from an arbitrator's final award, provided
exception to the ruling or order is included in the notice of
appeal or cross-appeal filed with the Commission pursuant
to N.J.A.C. 19:16-8.1 through 8.3.

Has served in a p artisan p olitical capacity.

New Rule, R.1997 d.152, effective April 7, 1997.
See: 29 N.J.R. 105(a), 29 N.J.R. 1399(a).

19:16-5.16
Suspension, removal or discipline of
members of the special panel
(a) Pursuant to N.J.S.A. 34:1 3A-16(e ), this section
provides a procedure to be followe d by the Commission in
deciding whether to suspe nd, remo ve, or otherwise
discipline an arbitrator during his or her three-year term.

(b) A request for special permission to appeal shall be
filed in writing within five days from the service of written
rulings or statem ents of o ral rulings, and shall briefly state
the grounds for granting special permission to appeal and
the grounds for reversing or modifying the ruling or order in
question. An original and nine co pies of the request shall be
filed with the Chair, together with the $25.00 fee required

(b) If it appears that suspension, removal, or discipline
may be warranted, the Director of Conciliation and
Arbitration shall provide a written statement to the arbitrator
specifying the reasons for the action being considered. The
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telephone number of any attorney/consultant representing
the exclusive representative;

under N.J.A.C. 19:16-5.13 and proof of service of a copy of
the request on all other parties and the arbitrator assigned to
the case. A party opposing the request may file an original
and nine copies of a statement in op position within five days
of service on it of the request for sp ecial permission to
appeal and shall briefly state the grounds for denying special
permission to appeal and the grounds for affirming the
ruling or order in question. An original and nine copies of
the statement shall be filed with the Ch air, together with
proof of service of a copy on all other parties and the
arbitrator assigned to the case.

3. A description of the collective negotiations
unit, including the approximate number of employees in the
unit;
4. A listing of the item or items on which there
is a dispute as to the definition of the issue or issues as
econo mic or no necono mic issues.
5. A brief or statement in lieu of brief indicating
the arguments relied upon to support the definition of the
disputed issue or issues favored by the party filing the
petition.

(c) The Chair has the authority to grant or deny special
permission to appeal. If the Chair grants special permission
to appeal, the arbitration proceeding shall not be stayed
unless otherwise ordered by the Chair. The Commission
shall consider an appeal on the papers submitted to the
Chair, or on such further submission as it may require.

6. A list of any other actions before the
Commission or any other administrative agency, arbitrator
or court which the petitioner(s) knows about and which
involve the same or similar issues;

New Rule, R.1997 d.221, effective May 19, 1997.
See: 29 N.J.R. 857(a), 29 N.J.R. 2467(c).

7.
SUBCH APTER 6. DETERMINATION OF
DISPUTES OVER ISSUE DEFINITION
19:16-6.1

(c) The party opposing the definition of the disputed
issue or issues set forth in the petition may submit to the
Commission within 10 days of receipt of the petition its
position with respect to each disputed issue o r issues,
together with a brief or statement in lieu of brief to support
its position. Failure to submit such a response shall be
deemed to indicate acceptance of the issue definition
advanced by the petitioner. A copy of the response must be
served on the petitioner and proof of such service must be
filed with the Commission.

Purpose of procedure

The purpose of this subchap ter is to provide an
expeditious procedure for the resolution of disp utes as to
whether an issue is an economic or a noneconomic issue as
defined in N.J.S.A. 34:13A-16(f)(2).
19:16-6.2

W hether the req uest is a jo int request.

Procedure

(d) The parties may jo intly submit a petition for issue
definition determination along with their briefs or statements
in lieu of briefs.

(a) W henever there is a dispute between the parties as
to whether an issue is an eco nom ic or a noneconomic issue,
either party or the parties jointly may file with the
Commission a petition for issue definition determination. A
blank form for filing a request for issue definition will be
supplied upon request. Address requests to: Public
Employment Relations Comm ission, PO B ox 429, T renton,
New Jersey 08625-0429.

(e) To expedite the resolution of a petition for issue
definition determination, determinations pursuant to this
proceeding normally will be made on the basis of written
submissions without a hearing. However, a hearing may be
requested by one or both of the parties or the Chairman or
such other Commission designee. A request for a hearing
shall be made in writing and shall be submitted no later than
five days after receipt of the position of the party opposing
the definition of the disputed issue or issues set forth in the
petition. Failure to submit such a request shall be deemed
to constitute a waiver of the right to a hearing. A request for
a hearing shall not be used for the p urpo ses of delay.

(b) An original and four copies of such a petition
together with proof of service upon the other pa rty shall be
filed with the Commission and shall be signed and dated and
shall contain the following information:
1. The name and address of the public employer
that is a party to the collective negotiations; the name,
address, telephone numb er, and title of its representative to
be contacted; and the name, address and telephone number
of any attorney/consultant repre senting the pub lic employer;

(f) Based upon the p arties' submissions, the Chairman
or other such C omm ission designee shall render a written
determination which classifies the disputed issue or issues as
econom ic or noneconom ic issues as defined in N.J.S.A.
34:13A-16(f)2.

2. The name and add ress of the exclusive
representative that is a party to the collective negotiations;
the name, ad dress, telepho ne num ber, and title of its
representative to be contacted; and the name, address and

(g) Determination pursuant to this subchapter shall not
be reviewable in any proceeding before this Comm ission.
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Amended by R.1986 d.355, effective September 8, 1986.
See: 18 N.J.R. 1358(a), 18 N.J.R. 1839(a).
Amended by R.1996 d.365, effective October 21, 1996.
See: 28 N.J.R. 2801(a), 28 N.J.R. 4598(a).

1. The notice shall specify each alleged failure of
the arbitrator to apply the criteria specified in N.J.S.A.
34:13A-16g and each alleged violation of the standards set
forth in N.J.S.A. 2A:24-8 or 2A:24-9.

SUBCH APTER 7. FAILURE TO SUBM IT A
NOTICE OR OTHER DOCUMENT

2. Filings shall be accompanied by proof of
service of a co py on the othe r party.

19:16-7.1 Failure to submit a notice or other document

3. The cross-appellant shall also file a copy of the
notice of cross-app eal on the arbitrator.

The failure to submit any notification, petition,
statement or other document as set forth in these rules
shall not provide the basis for any delay in these
proceedings, nor shall it otherwise prevent or preclude the
resolution of a dispute through co mpulsory interest
arbitration pursuant to this chapter.

SUBCH APTER 8.

4. W ithin 14 days after filing a notice of
cross-appeal, the cross-appellant shall file an original and
nine copies of a b rief in support of the cro ss-app eal and in
response to the appeal, together with proof of service of a
copy on the other party. The respondent/cross-appellant
may also file an original and nine co pies of an appendix
containing those parts of the record not included in the
ap pe llant's appendix that the respondent/cross-appellant
considers necessary to the proper consideration of the issues.

APPEALS

19:16-8.1 A ppeals an d cro ss-appea ls
(c) W here no cross-appeal is being filed, within seven
days after the service of a brief in support of the appeal, the
respondent shall file an original and nine copies of an
answering brief limited to the issues raised in the appeal and
the brief in support of the appeal. The respondent may also
file an original and nine copies of an appendix containing
those parts of the record not included in the appellant's
appendix that the respondent considers necessary to the
proper consideration of the issues. Filings shall be
accompanied by pro of of service of a copy on the other
party.

(a) W ithin 14 days after receiving an award forwarded
by the Director of Arbitration, an aggrieved party may file
an original and nine copies of a notice of appeal to the
Comm ission, together with the $135.00 fee required under
N.J.A.C. 19:16-5.13.
1. The notice shall specify each alleged failure of
the arbitrator to apply the criteria sp ecified in N.J.S.A.
34:13A-16 g and each alleged violation of the standards set
forth in N.J.S.A. 2A:24-8 or 2A:24-9.

(d) W here a cross-appeal has been filed, within seven
days after the service of the brief in support of the
cross-appeal, the appellant/cross-respondent may file an
original and nine copies of an answering brief limited to the
issues raised in the cross-appeal and the brief in support of
the cross-appe al. The app ellant/cross-respondent may also
file an appendix co ntaining those parts o f the record not
in c l u d e d i n a n y e a r li e r a p p e n d i x t h a t t h e
appellant/cross-respondent considers necessary to the proper
consideration of the issues raised in the cross-appeal. Filing
shall be accompanied by the proof of service of a copy on
the other party.

2. If a stenographic record of the hearing was
prepared, the appellant shall provide a copy of the transcript
to the Commission.
3. Filings shall be acco mpa nied b y proof of
service of a co py on the othe r party.
4. The appellant shall also file a copy of the
notice on the arbitrator.
5. W ithin 14 days after filing a notice of appeal,
the appellant shall file an original and nine copies of a brief
in support of the appeal, together with proof of service of a
copy on the other party. The app ellant shall simultaneously
file an original and nine copies of an appendix containing
those parts o f the reco rd the appellant considers necessary
to the proper consideration of the issues, including such
parts as the appellant should reasonably assume will be
relied upon by the respondent in meeting the issues raised.

(e) No further briefs shall be filed except by leave of
the Commission. A request for leave shall be in writing,
accompanied by proof of service of a copy on the other
party.
Amended by R.2001 d.215, effective July 2, 2001.
See: 33 N.J.R. 1170(a), 33 N.J.R. 2282(a).
In (a) and (b), inserted ", together with the $135.00 fee required under
N.J.A.C. 19:16-5.13" in the introductory paragraphs.

(b) W ithin seven days after the service of an appe al,
the respondent may file a notice of cross-appeal to the
Comm ission, together with the $135.00 fee required under
N.J.A.C. 19:16-5.13.
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19:16-8.2 Oral argument
Any request for oral argument before the Commission
shall be in writing on a separate p iece o f paper and shall be
filed simultaneously with the appeal or cross-appeal,
together with proof of service of a copy on the othe r party.
The Commission sha ll notify the parties if the request for
oral argument is granted and of the time and place of any
oral argument.
19:16-8.3 Action by the Commission
The Commission may affirm, modify, correct or vacate
the award or may, at its discretion, remand the award to the
same arbitrator or to another arbitrator for reconsideration.
If the parties are unable to agree upon a replacement
arbitrator within 10 days of the remand order, the arbitrator
shall be selected by lo t.
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New Jersey Public Employment Relations Commission
Interest Arbitrator By-Lot Selection
Program:
Random Number Generation
Testing for Re-Certification

By

Francis A. Steffero, PhD, CISA
November 14, 2009

I. INTRODUCTION
In September, 1991, the New Jersey Public Employment Relations Commission (PERC)
implemented a computer-assisted system to create interest arbitration panels. The system
was designed to assign interest arbitrators to panels in a random manner. The system
used a computer-based random number generator supplied by the equipment
manufacturer, Wang Laboratories, Inc.
PERC commissioned a study to certify that the computer system performed in a random
manner consistent with requirements set forth in N.J.S.A. 34:13A-16 and N.J.A.C. 19:165.6. The study (Steffero, 1991) used statistical techniques recommended by Knuth
(1981) and confirmed the system performed as expected. The system was modified in
1996 to comply with a revision in N.J.S.A. 34:13A-16e(2) which changed the selection of
interest arbitrators from a panel selection process to a direct by-lot appointment process.
PERC commissioned a second study (Steffero, 1996) which certified that the system
assigned interest arbitrators in an unbiased manner.
In 2005, the Wang Laboratories, Inc., hardware and software used to create and operate
the computer-assisted system reached the end of its life cycle. PERC selected Specialty
Systems, Inc. (SSI) to develop a new system based on the original requirements. SSI
used Lotus Notes, an IBM product, and Microsoft‟s Windows 2003 Server as the
hardware and software platform. Lotus Script is the programming language for Lotus
Notes and was used to program the new system. SSI used the random number generator
provided by IBM in the Lotus Script programming language as the source of random
numbers used in the algorithm to select interest arbitrators.
The Lotus Notes system was tested to confirm that the new computer assisted system
assigned interest arbitrators in a random manner. The methodology of the study applied a
statistical test described by Donald E. Knuth (1981, 1998), professor emeritus from
Stanford University. The results of the study confirmed that the random number
generator provided by IBM in Lotus Script generated random numbers. The results of
the study also confirmed that the programming provided by SSI selected interest
arbitrators in a random manner (Steffero, 2005).
In 2009, the Lotus Notes system was retested to confirm that the computer assisted
system assigned interest arbitrators in a random manner following the methodology from
the past study (Steffero, 2005). The results of the 2009 re-certification study confirmed
that the random number generator provided by IBM in Lotus Script generated random
numbers. The results also confirmed that the programming provided by SSI selected
interest arbitrators in a random manner.
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II. BACKGROUND INFORMATION
In this study, the term random is defined as “…a process of selection in which each item
of a set has an equal probability of being chosen” (Flexner, 1987). Therefore, if each
item of a set has an equal chance of being selected, then the selection process is free from
bias. In this study, if every eligible interest arbitrator has an equal probability of being
selected, then the selection process behaves in a random manner.
Donald Knuth (1981, 1998) devoted Volume II of the classic, seven volume series called
The Art of Computer Programming, to semi-numerical algorithms, and Chapter 3 in
Volume II thoroughly examined random numbers generated by digital computers. The
3rd edition of Volume II, published in 1998, brought the treatment of this topic up to date.
Any thorough review of the literature on this topic by subsequent writers will reference
the work of Professor Knuth.
Knuth (1998) explained that true randomness comes from natural phenomenon. He
pointed out that digital computers are deterministic which means that they use
algorithms, or formulae, to create random numbers. He used the term pseudo-random
number to describe a random number generated by a digital computer and he called the
computer programs that create them “pseudo-random number generators,” or PRNGs.
Knuth (1998) also described testing methods for PRNGs in detail. He called the Chisquare test “…perhaps the best known of all statistical tests, and it is a basic method that
is used in connection with many other tests” (p. 42).
The Chi-square test compares the observed results of the PRNG with the expected results,
and then determines the probability that the results are random or not random. For
example, if one tosses an unbiased coin 100 times, one would expect the perfect result to
be „heads” 50 times, and tails “50” times. To determine if the method of tossing the coin
is biased or unbiased, the coin must be tossed many times and the results examined. If
the method of tossing the coin is unbiased, then the observed results will approach the
expected results as the test is repeated over and over again. If the coin toss method is
biased, then the observed results will not match the expected results.
The Chi-square test is also known as a “Goodness of Fit” test (Siegel, 1956) and means
that the goal of the test is to measure how well the coin toss results will “fit” the expected
distribution. Since the purpose of this study was to compare the observed results of the
computer-assisted system with the expected results of a random selection process, the
Chi-square goodness of fit test was selected.
The PRNG in Lotus Script is called the “Rnd” function. A critical component of a PRNG
is the method it uses to obtain a “seed” value. The “seed” can directly determine the
random value a PRNG will produce. If the same seed value is used each time a PRNG is
executed, then the same pseudo-random value will be produced. In the present study, the
computer-assisted system required that a unique pseudo-random value was generated
each time the PRNG was executed.
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The method in Lotus Script which ensures that a unique “seed” is provided to the "Rnd"
function by the use of two subordinate functions, "Randomize" and "Timer." The
“Randomize” function obtains the "seed" value from the "Timer" function. The "seed"
value in the "Timer" function is the number of seconds elapsed since midnight expressed
in hundredths of a second. Therefore, the combination of "Rnd," "Randomize," and
"Timer" ensures that a unique "seed" value is obtained each time the PRNG function is
executed.
Knuth (1998, p. 184) confirms that system clock functions are a common source for
obtaining initial values to "seed" computer based random number generators. The
method implemented by IBM in Lotus Script appears consistent with good practices. The
study author conducted a computer “code” review with SSI and PERC staff and verified
that the PRNG developed by SSI using Lotus Script is consistent with implementation
guidelines recommended in the IBM Lotus Script documentation.
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III. METHODOLOGY
The present study examined two possible sources for bias, or non-random behavior, in
the PERC computer-assisted system arbitrator selection process. The first source of
possible bias is performance of the IBM Lotus Script “Rnd” function supplied by the
manufacturer, IBM and used by Specialty Systems, Inc., in a function called
"getrandoms." The purpose of the PRNG test is to confirm that the basic function by
itself is behaving in a random manner.
Even if the basic random function performs as designed, it is still possible that its use in
the full information system could introduce bias. Therefore, the second test focuses on
the selection process using the complete application. This was called the Completed
Application Test.
Production Server Environment
All certification testing was performed on the production environment at PERC. The
major components of the environment at PERC were the server hardware, operating
system and Lotus Notes Server. The production server hardware was a Hewlett-Packard
ProLiant, DL380 G4 server with dual 3.6 gigahertz processors, 4 gigabytes of random
access memory (RAM) and a high performance, SCSI disk subsystem. The production
server operating system was Windows 2003 Server, Standard Edition, Version 5.2, and
Service Pack 1, by Microsoft Corporation. The Lotus software version was Lotus
Domino Server, Release 7.1 for Windows, January 17, 2006. The server hardware,
operating system, and Lotus Notes software used for the PERC system were consistent
with generally accepted standards for high performance, production server environments
at the time of this study.
PRNG Test
To perform the PRNG test, the Lotus Script “Rnd” function was executed 1,000 times in
the production environment using a script requested by the author and written by SSI for
this study. The script used the “Rnd” function to generate 1,000 pseudo-random numbers
between 0 and 1, and then rounded each number to produce a test value between 1 and
10.
If one were to select the number 1 through 10 at random 1,000 times, one would expect
to obtain the value “1” 100 times, the value “2” 100 times, and so on through the value
“10.” To test the randomness of the actual computed values, the study compared the
actual outcome with the expected outcome. If the actual outcome matched the expected
outcome, then the outcome is random. The Chi-square test was selected to measure the
goodness of fit. The level of precision, or significance, was set at the .01 level. This
means that if the test was repeated an infinite number of times, the probability that the
results would be the same is 99%.
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Completed Application Test
The Completed Application Test examined the actual arbitrator selection functionality of
the system. To determine if the procedure of selecting one arbitrator from a pool of
twenty-five arbitrators behaved in a random manner, an automated test was executed 300
times and the results were recorded, analyzed and presented in Table 2, Test 1, on
October 26, 2009. The automated test script was executed two more times to produce
Test 2 and Test 3, respectively, on October 26, 2009, to comply with Knuth's (1998, p.
47) recommendation to perform the test 3 times.
If there was no bias in the selection of arbitrators reported in Table 2, then one would
expect to select the first arbitrator 12 times (300/25 = 12), the second arbitrator 12 times,
and so on until all arbitrators were selected. If the computer-generated results match the
expected random results and pass the Chi-square test, then the outcome is random. The
level of precision, or significance, was set at the .01 level. This means that if the tests
were repeated an infinite number of times, the probability that the results would be the
same is 99%.
Results appear in the next section.
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IV. RESULTS
The results are divided into two sections: PRNG Test and Completed Application Test
for Interest Arbitrator Selection.
PRNG Test
The results of the PRNG Test are presented below in the Table 1 below. The Chi-square
test accepted the null hypothesis that there was no significant difference between the
observed and expected results at the .01 level of significance. Therefore, there is a 99%
probability that the pseudo-random number generator is behaving in a random manner, as
designed by the manufacturer.
Table 1. Results of the PRNG Test
(n = 1,000)
CHOICE
1
2
3
4
5
6
7
8
9
10
k=10
Chi-square

TEST
97
99
80
89
114
112
97
92
114
106
1,000
11.76

At the .01 Level of Significance with df = 9, Chi-square must be less than 21.67.
The test indicates that the results do not differ from a random distribution.
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Completed Application Test for Interest Arbitrator By-Lot Selection
The results of the Completed Application Test for Interest Arbitrator By-Lot Selection
are presented in Table 2 below. The Chi-square test accepted the null hypothesis that
there was no significant difference between the observed and expected results at the .01
level of significance. Therefore, there is a 99% level of confidence that the selection of
arbitrators from a pool of 25 interest arbitrators is behaving in a random manner.
Table 2. Results of Completed Application Test:
Interest Arbitrator Selection
(n=300)
Actual
Arbitrator
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
k=25
Chi-Square

Test 1

Test 2

Test 3

12
6
19
20
12
12
13
11
5
8
13
13
11
12
10
16
13
10
15
12
9
10
14
14
10

21
9
14
10
10
10
7
17
19
10
11
11
11
9
13
12
11
10
9
12
18
8
13
15
10

10
3
14
17
13
13
15
11
17
11
7
15
11
14
12
18
9
7
13
16
8
9
11
14
12

300
23.17

300
25.17

300
25.67

At the .01 Level of Significance with df = 24, Chi-square must be less than 42.98.
The test indicates that the results do not differ from a random distribution.
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V. CONCLUSION
The study confirmed that the random behavior of the computer-assisted method is
consistent with the requirements set forth in N.J.S.A. 34:13A-16, N.J.S.A. 34:13A-16e(2)
and N.J.A.C. 19:16-5.6. The pseudo-random number generator provided by IBM/Lotus
behaved in a random manner. The computer-assisted processes developed by Specialty
Systems, Inc. for selecting interest arbitrators by-lot behaved in a random manner.
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PUBLIC EMPLOYMENT RELATIONS COMMISSION
SALARY INCREASE ANALYSIS
INTEREST ARBITRATION
1/1/1993 - 12/08/2009

Time Period

Substantive Average of
Total # of
Appeals
Salary
Awards
Filed
Increase All
Issued
w/PERC
Awards

Number of
Reported
Voluntary
Settlements

Average
Salary
Increase of
Reported Vol.
Settlements

1

5

3.75%

45

3.60%

1/1/08 - 12/31/08

15

2

3.73%

60

3.92%

1/1/07 - 12/31/07

16

1

3.77%

46

3.97%

1/1/06 - 12/31/06

13

3

3.95%

55

4.09%

1/1/05 - 12/31/05

11

0

3.96%

54

3.94%

1/1/04 - 12/31/04

27

2

4.05%

55

3.91%

1/1/03 - 12/31/03

23

2

3.82%

40

4.01%

1/1/02 - 12/31/02

16

0

3.83%

45

4.05%

1/1/01 - 12/31/01

17

0

3.75%

35

3.91%

1/1/00 - 12/31/00

24

0

3.64%

60

3.87%

1/1/99 - 12/31/99

25

0

3.69%

45

3.71%

1/1/98 - 12/31/98

41

2

3.87%

42

3.77%

1/1/97 - 12/31/97

37

4

3.63%

62

3.95%

1/1/96 - 12/31/96

21

2

4.24%

35

4.19%

1/1/95 - 11/31/95

37

0²

4.52%

44

4.59%

1/1/94 - 12/31/94

35

0²

5.01%

56

4.98%

1/1/93 - 12/31/93

46

0²

5.65%

66

5.56%

1/1/09 - 12/31/09

16

¹Three awards did not involve salary as an issue
²Appeals had to be filed in Superior Court

P.E.R.C. NO. 2010-42
STATE OF NEW JERSEY
BEFORE THE PUBLIC EMPLOYMENT RELATIONS COMMISSION
In the Matters of
COUNTY OF PASSAIC AND
PASSAIC COUNTY SHERIFF,
Appellants,
-and-

Docket No.

IA-2007-115

POLICE BENEVOLENT ASSOCIATION LOCAL 197
(Correction Officers),
POLICE BENEVOLENT ASSOCIATION LOCAL 197
(Correction Superior Officers),
POLICE BENEVOLENT ASSOCIATION LOCAL 286
(Sheriff’s Officers),
POLICE BENEVOLENT ASSOCIATION LOCAL 286
(Sheriff’s Superior Officers),
Respondents.
SYNOPSIS
The Public Employment Relations Commission vacates and
remands an interest arbitration award to the arbitrator for
reconsideration. The County appealed the award arguing that: the
award must be vacated and remanded to a new arbitrator because
the arbitrator did not apply and give due weight to the statutory
factors; the award violates the New Jersey Arbitration Act,
N.J.S.A. 2A:24-8, because the arbitrator failed to consider the
statutory factors or calculate the total net economic changes for
each year of the agreement; and the award is not based on
substantial credible evidence in the record as a whole. The PBA
argued that the award meets the statutory criteria and should be
affirmed. The Commission vacates and remands the award to the
arbitrator for reconsideration and issuance of a new award that
must explain which of the statutory factors he deemed relevant,
satisfactorily explain why the others are not relevant, and
provide an analysis of the evidence on each relevant factor.
This synopsis is not part of the Commission decision. It
has been prepared for the convenience of the reader. It has been
neither reviewed nor approved by the Commission.

P.E.R.C. NO. 2010-42
STATE OF NEW JERSEY
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DECISION
The County of Passaic and Passaic County Sheriff appeal from
an interest arbitration award involving negotiations units of
County Correction Officers and Sheriff’s Officers represented by
Police Benevolent Association, Local 197 (Correction Officers),
Police Benevolent Association, Local 197 (Correction Superior
Officers), Police Benevolent Association Local 286 (Sheriff’s
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Officers), and Police Benevolent Association, Local 286
(Sheriff’s Superior Officers).

See N.J.S.A. 34:13A-16f(5)(a).

The arbitrator issued a conventional arbitration award as he was
required to do absent the parties’ agreement to use another
terminal procedure.

N.J.S.A. 34:13A-16d(2).

We vacate the award

and remand the case to the arbitrator for reconsideration
consistent with this opinion.
The Associations proposed a five-year agreement from January
1, 2007 through December 31, 2011 with 5% annual across-the-board
salary increases at each rank, step, and position on the salary
guide.
The County proposed a five-year agreement with cost-ofliving increases and changes as follows:
January
January
January
January
January

1,
1,
1,
1,
1,

2007
2008
2009
2010
2011

1.5%
1.375%
1.375%
1.375%
1.375%

July
July
July
July
July

1,
1,
1,
1,
1,

2007
2008
2009
2010
2011

1.5%
1.375%
1.375%
1.375%
1.375%

Any new employee hired through the State of
New Jersey Intergovernmental Transfer Program
may not receive a starting salary in excess
of Step 2 of the salary guide.
Effective 1/1/07, any employee without
academy certification shall be considered a
recruit and shall receive a recruit salary of
75% of Step 1 and shall not receive
increments until they complete the academy.
Upon successful completion of the academy,
the employee will receive Step 1. Step 1
shall not be withheld for more than 18 months
unless the employee fails to pass a certified
academy, which would extend the recruit pay
until the Employee is certified by an
academy.
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The County also proposed the following:
Workweek/Work Hours:
For employees assigned to the Courthouse - M-F 8:15 to 4:15 inclusive of a
thirty (30) minute lunch period.
Overtime:
In lieu of overtime compensation, any
employee assigned to the K-9 Unit will
receive five (5) hours per week
compensation at a rate commensurate
with the duties performed in relation to
the care of his or her canine.
All Employees required to attend BiAnnual Firearms Qualifications on their
day off will be compensated with three
(3) hours of compensatory time for each
day of qualification.
For PBA 197 and 197 (SOA): Article 10,
Court Papers and Sequestered Jury
Service, Paragraph A(1). Delete Article
10
For PBA 286 and 286 (SOA): Article 10,
Court Papers and Sequestered Jury
Service, Paragraph A(1). Substitute PBA
286 for 197: “Those members of PBA 286
who serve subpoenas . . . .”
Vacation:
Employees hired after the ratification
of this agreement shall have the
following vacation schedule:
Years
1-5
6-10
11-15
16-20
Over 20

Days
12
12
15
18
20
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If an employee calls out sick on a
holiday, he or she will have 3 days
deducted from their accumulated time.
For each 12 month period that an
employee does not use sick time, an
additional comp day will be awarded as
an incentive for perfect attendance.
Holiday:
Employees having a 4&2 work week shall
be granted 15 comp days in lieu of
holiday pay.
Criminal/Civil Actions, Paragraph C
Amend this paragraph as follows: “The
maximum counsel fees for Employees
. . . .”
Medical Benefits:
Employees hired prior to the
ratification of the agreement provide
the following medical premium
contribution:
$10/month
$20/month
$40/month

Single
Husband/Wife
Parent/Child
Employee/Domestic Partner
Family

Employees hired after the ratification
of the agreement:
2%
of base salary
2.5% of base salary
3% of base salary

Single
Husband/Wife
Parent/Child
Employee/Domestic Partner
Family
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Co-Pays:
Co-pays $15.00
Deductible

$250/Employee and
$500/Family member

Out of pocket max
(in network)
$200 Employee
$400 Family member
Out of pocket max
(out of network) $600 Employee
$1,000 Family member
Upon retirement, the employer will
continue to provide and pay for the
above programs as stipulated herein.
Prescription:

$5 (generic)/$10 (brand)
$10 (mail generic)
$20 (mail brand)
Includes family members.

Retirement:
Employees who have more than 2 years of
service with the County at the time of
this agreement may be out without a
doctor’s note for no more than 120 days.
Those employees who have more than 15
years of service with the County but
less than 20 years at the time this
agreement is signed may be out without a
doctor’s note for no more than 90 days.
Employees who have more than 10 years of
service with the County, but less than
15 years at the time this agreement is
signed may be out without a doctor’s
note for no more than 60 days.
The County shall pay all medical
prescription premiums for all members
who retire with a minimum of 25 years of
service with the County. For employees
with less than 25 years of service, the
employees who retire on a disability
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shall continue to receive full medical
benefits as provided under this article
at no cost to the retiree or the
retirees family as if the employee were
active.
Medical:
Employees shall pay the following
monthly amount to the County toward
medical coverage premiums:
10-17 years of County service
$103.43 single
$214.52 couple
$265.00 family
$172.68 parent & child
18-24 years of County service
$101.08 single
$183.53 couple
$227.14 family
$128.45 parent & child
Rates subject to change by Board of
Chosen Freeholders.
Workweek/Hours of Work:
New requirements for the Reciprocal Day
Program.
Holiday Compensation Program:
Change Washington’s Birthday to
Presidents’ Day.
The arbitrator awarded a five-year agreement from January 1,
2007 through December 31, 2011 with 4% across-the-board increases
for all unit members effective April 1 for each year of the
agreement; premium sharing of $10, $20, and $30 per month for
single, husband/wife or parent/child, and family coverage
respectively; and an increase in prescription co-pays to $5, $10,
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and $20 for generic, brand, and three-month mail supply drugs.
All other proposals were denied.
The County appeals contending that: the award must be
vacated and remanded to a new arbitrator because the arbitrator
did not apply and give due weight to the statutory factors; the
award violates the New Jersey Arbitration Act, N.J.S.A. 2A:24-8
because the arbitrator failed to consider the statutory factors
or calculate the total net economic changes for each year of the
agreement; and the award is not based on substantial credible
evidence in the record as a whole.
Specifically, the County alleges that: the arbitrator did
not give due weight to the interest and welfare of the public;
did not discuss the impact of the award on the County tax rate;
did not discuss the County budget and its ability to fund the
award; erred in giving more weight to morale than the County
taxpayers; did not discuss what weight was given to the
comparability evidence of the County or to support a deviation
from the internal pattern of settlement; the award is flawed in
that it causes the County to exceed its tax cap; the arbitrator
did not give proper weight or consider the relevant evidence
presented as to the overall compensation; the arbitrator did not
give due weight to the lawful authority of the employer; the
arbitrator did not give due weight to the cost of living; the
arbitrator did not give due weight to the continuity and
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stability of employment; and the arbitrator did not calculate the
net economic changes for each year of the agreement.
The Associations respond that: the award gave due weight to
the statutory factors and points to the portions of the award
that discuss the factors; the award did not violate the standards
set forth in N.J.S.A. 2A:24-8 because the arbitrator noted that
he considered both parties’ proposals and evidence; and the award
is supported by substantial credible evidence in the record as a
whole; and if remanded, it should be to the same arbitrator.
N.J.S.A. 34:13A-16(g) requires an arbitrator to state in the
award which of the factors are deemed relevant, satisfactorily
explain why the others are not relevant, and provide an analysis
of the evidence on each relevant factor.

The statutory factors

are as follows:
(1) The interests and welfare of the public
. . . ;
(2) Comparison of the wages, salaries,
hours, and conditions of employment of
the employees with the wages, hours and
conditions of employment of other
employees performing the same or similar
services and with other employees
generally:
(a)

in private employment in
general . . . ;

(b)

in public employment in general
. . . ;

(c)

in public employment in the
same or comparable
jurisdictions;

P.E.R.C. NO. 2010-42

9.

(3)

the overall compensation presently
received by the employees, inclusive of
direct wages, salary, vacations,
holidays, excused leaves, insurance and
pensions, medical and hospitalization
benefits, and all other economic
benefits received;

(4)

Stipulations of the parties;

(5)

The lawful authority of the employer
. . . ;

(6)

The financial impact on the governing
unit, its residents and taxpayers
. . . ;

(7)

The cost of living;

(8)

The continuity and stability of
employment including seniority rights
. . . ; and

(9)

Statutory restrictions imposed on the
employer. . . .

[N.J.S.A. 34:13A-16(g)]
The arbitrator must also separately determine whether the
total net annual economic changes for each year of the agreement
are reasonable under the foregoing factors.

N.J.S.A. 34:13A-

16d(2).
The standard for reviewing interest arbitration awards
is well established.

We will not vacate an award unless the

appellant demonstrates that: (1) the arbitrator failed to give
“due weight” to the subsection 16g factors judged relevant to the
resolution of the specific dispute; (2) the arbitrator violated
the standards in N.J.S.A. 2A:24-8 and -9; or (3) the award is not
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supported by substantial credible evidence in the record as a
whole.

Teaneck Tp. v. Teaneck FMBA, Local No. 42, 353 N.J.

Super. 298, 299 (App. Div. 2002), aff’d o.b. 177 N.J. 560 (2003),
citing Cherry Hill Tp., P.E.R.C. No. 97-119, 23 NJPER 287 (¶28131
1997).

Because the Legislature entrusted arbitrators with

weighing the evidence, we will not disturb an arbitrator’s
exercise of discretion unless an appellant demonstrates that the
arbitrator did not adhere to these standards.

Teaneck, 353 N.J.

Super. at 308-309; Cherry Hill.
Arriving at an economic award is not a precise mathematical
process.

Given that the statute sets forth general criteria

rather than a formula, the treatment of the parties’ proposals
involves judgment and discretion and an arbitrator will rarely be
able to demonstrate that an award is the only “correct” one.
Borough of Lodi, P.E.R.C.

See

No. 99-28, 24 NJPER 466 (¶29214 1998).

Some of the evidence may be conflicting and an arbitrator’s award
is not necessarily flawed because some pieces of evidence,
standing alone, might point to a different result.

Lodi.

Therefore, within the parameters of our review standard, we will
defer to the arbitrator’s judgment, discretion and labor
relations expertise.

City of Newark, P.E.R.C. No. 99-97, 25

NJPER 242 (¶30103 1999).

However, an arbitrator must provide a

reasoned explanation for an award and state what statutory
factors he or she considered most important, explain why they
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were given significant weight, and explain how other evidence or
factors were weighed and considered in arriving at the final
award.

N.J.S.A. 34:13A-16(g); N.J.A.C. 19:16-5.9; Lodi.

Within this framework, we conclude that the award must be
vacated and remanded to the arbitrator for reconsideration.1/
The arbitrator summarized the parties’ positions on the
application of the statutory factors, but he did not provide an
independent analysis of the relevant factors and how he
considered each of them in light of the evidence presented to
reach his award.
NJPER

(¶

Borough of Paramus, P.E.R.C. No. 2010-35,
2009).

The Associations point to sections of the

award that they contend apply the required analysis, but those
sections are a summary of the parties’ positions on the statutory
factors, not the arbitrator’s analysis of how the factors led him
to his particular result.
The County’s appendix on appeal includes over 12,000 pages
of evidence submitted to the arbitrator.

The arbitrator’s award

is 45 pages, but the rationale for his award is just four and a
half pages.

1/

We summarize that rationale.

We believe a remand to the original arbitrator will benefit
the negotiations process as he is already familiar with the
record and can presumably issue a comprehensive award
without additional briefing or argument from the parties.
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The arbitrator began with a discussion of one of the
statutory factors, “Interest and Welfare of the Public.”

He

stated:
The interest and welfare of the public is not
solely determined by the County paying its
officers the most or the least of any
comparable group. The morale of the County’s
officers will inevitably impact the quality
of services rendered. On one hand, the
County offers salary increases that, on a
percentage basis, are lower than the average
voluntary settlement or awarded amount
through interest arbitration over the
relevant time period. On the other hand, the
Association seeks increases that are beyond
the going rate. In sum, my analysis leads to
the conclusion that the interests and welfare
of the public will be best served by
accepting neither party’s proposals in their
entirety, but rather, determining a
reasonable but competitive compromise based
upon the factors that will be more fully
discussed below.
As for the “Cost of Living,” the arbitrator stated that the
Associations’ proposal exceeded the CPI and the County’s wage
proposal includes an employee contribution toward medical
insurance that results in a lesser net annual wage increase than
proposed by the County.

He found that neither economic proposal

prevails under this factor.
As for the “Continuity and Stability of Employment,” the
arbitrator noted that until the County’s recent layoffs,
employment has been relatively stable; the current and past
compensation packages have encouraged employees to remain with
the County; and that compared with sheriff’s officers and
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correction officers in other counties, these employees are fairly
compensated.

He noted that although the County has taxed at the

maximum since 2003, it has managed to maintain healthy fund
balances.

He concluded that there is no reasonable basis for

providing an award that would significantly deviate from either
the recent settlements of sheriff’s officers and correction
officers around the State, or the recent settlements for other
County employees.
The arbitrator noted that there were no substantive
stipulations of the parties.
As for the “Lawful Authority of the Employer” and the
“Statutory Restrictions on the Employer,” the arbitrator stated
that “[b]ased on the extensive financial data supplied and the
relevant expert testimony, I conclude that the Award outlined
below will not exceed the statutory restrictions or cause a CAP
problem for the County.”
As for “Overall Compensation,” the arbitrator noted that
employees enjoy a broad spectrum of benefits that are not only
adequate, but competitive no matter what comparison group is
considered.

He continued that the County has not proven that the

host of changes it proposes are necessary and that neither party
prevails under this factor.
As for “Comparability,” the arbitrator found that the
Associations had not proven that municipal law enforcement
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officers comprise the best comparison group for reviewing maximum
salaries.

He stated that this factor leans in favor of the

County’s assertion that the appropriate comparison is other
county sheriff’s officers, sheriff’s superior officers,
correction officers and correction superior officers.

He then

stated that neither comparison supported the parties’ proposals
and that having reviewed all the relevant comparisons, including
the other County units and the private sector, the County’s
officers receive competitive wage and benefits that fall within
an acceptable range.
Finally, as for “Financial Impact,” the arbitrator stated
that the economic health and welfare of the County must be taken
into consideration.

He noted that the County emphasized the

basis for its recent layoffs and the fact that it has taxed at
the maximum since 2003; the Association pointed out the healthy
amount of surplus the County continues to regenerate despite its
fiscal challenges.

The arbitrator concluded by stating that his

independent analysis led him to the conclusion that his award
will not produce prohibitive financial effects on the County.
We vacate the award and remand this matter to the
arbitrator because he did not provide a reasoned explanation for
his award and state what statutory facts he considered most
important, explain why they were given significant weight, and
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explain how the evidence and factors were weighed and considered
to arrive at his award.
Addressing the “Interest and Welfare of the Public” factor,
the County argues that the arbitrator did not discuss the award’s
impact on the County tax rate; and did not analyze the County’s
budget situation and the ability of the County to fund and
implement this award in light of the County’s CAP constraints.
We agree.
In addressing the “Comparability” factor, the arbitrator
did not make any findings about the County’s alleged pattern of
settlement with 13 other negotiations units; and did not decide
whether a wage and medical contribution pattern was established
or whether the evidence supports a deviation from the pattern.
See Union Cty., P.E.R.C. No. 2003-33, 28 NJPER 452 (¶33169 2002).
He must do so on remand.
In addition, there was no serious discussion of the wages
and benefits of unit employees relative to other County
employees, or other sheriff’s and corrections officers throughout
the State.

The County asserts that the Sheriff’s officers

receive the third highest base compensation in the State and the
corrections officers the second highest base salary in the State.
The County correctly asserts that the arbitrator did not even
mention private sector comparisons in his award.

We note that

the record includes at least seven exhibits addressing private
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Six of those exhibits contain private sector

collective bargaining agreements.
As for the “Overall Compensation” factor, the arbitrator
did not explain how his award would affect overall compensation.
Nor did he explain what evidence he relied on in deciding that 4%
was the appropriate annual salary increase.
Two statutory factors require an arbitrator to consider the
lawful authority of the employer including compliance with the
CAP laws.

The arbitrator addressed these factors in one

sentence, finding that the award would not exceed the statutory
restrictions or cause a CAP problem.

The County states that it

introduced undisputed evidence that it is suffering through a
major financial downturn; that its bond ratings went from a
neutral outlook to a negative outlook; and that the arbitrator
did not address how the salary increases he awarded would affect
other areas of the County’s budget.

The Associations respond

that the arbitrator considered and discussed the PBA’s contention
that the County’s ability to pay was within the CAP law; that the
County’s proposal would not have a negative effect on the County,
its residents or its taxpayers; and would not prevent the County
from meeting any statutory restrictions placed upon it.
that the arbitrator repeated the parties’ assertions.

We agree

What he

did not do is explain how the evidence supports one conclusion or
the other and how that evidence supports his award.
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We also agree with the County that the arbitrator’s
discussion of the “Financial Impact” on the governing unit was
inadequate.

It was not enough for the arbitrator to assert that

his “independent analysis leads me to the conclusion that the
Award rendered below will not produce prohibitive financial
effects on the County.”

The arbitrator must explain the

evidentiary basis for his conclusions.
As for the “Cost of Living” factor, the arbitrator recited
the cost-of-living percentages as 4.1% for 2006, 2.3% for 2007,
3.9% for 2008, and 0.5% for 2009.
2007 through 2011.

He awarded 4% increases for

The County argues that he did not explain

what weight he gave to this factor and why.

We agree.

In addressing “Continuity and Stability of Employment,” the
arbitrator stated that there is no reasonable basis for providing
an award that would deviate significantly from the recent
settlement trends for sheriff’s officers and corrections officers
around the State, or the recent settlements for employees of the
County.

The County states that it presented testimony about its

pattern of settlement: three, four or five year agreements with
3% increases in year one and 2.75% increases for the remainder of
the contracts.

The County states that it negotiated agreements

with 13 of its 20 units with salary increases at or below 3% per
year; the pattern also includes employee contributions to medical
insurance.

As noted above, the arbitrator did not explain
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whether there was a pattern of settlement, and if there was, what
evidence or factors justify a deviation from that pattern.
We also vacate and remand the award for the arbitrator to
consider the total net annual economic change for each year of
the agreement.

The Associations argue that the arbitrator’s

failure to perform this calculation was harmless since the only
economic change was in gross salary.

We disagree.

The interest

arbitration statute charges the arbitrator with the
responsibility to determine whether the economic changes for each
year of the agreement are reasonable under the statutory factors.
N.J.S.A. 34:13A-16b(2).

The arbitrator did not make this

calculation and must do so on remand.
Finally, given the remand on the ground that the arbitrator
failed to apply the criteria specified in N.J.S.A. 34:13A–16g and
did not make the determination required by N.J.S.A. 34:13A16b(2), we need not reach the question of whether those same
reasons would also violate N.J.S.A. 2A:24-8.
ORDER
The interest arbitration award is vacated and remanded to
the arbitrator for reconsideration and issuance of a new award
that must explain which of the statutory factors he deemed
relevant, satisfactorily explain why the others are not relevant,
and provide an analysis of the evidence on each relevant factor.
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The arbitrator’s new award is due within 30 days of this
decision.
BY ORDER OF THE COMMISSION
Chairman Henderson, Commissions Branigan, Buchanan, Fuller,
Joanis and Watkins voted in favor of this decision. None
opposed. Commission Colligan recused himself.
ISSUED:

December 17, 2009

Trenton, New Jersey
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STATE OF NEW JERSEY
BEFORE THE PUBLIC EMPLOYMENT RELATIONS COMMISSION
In the Matter of
BOROUGH OF PARAMUS,
Appellant,
-and-

Docket No. IA-2008-060

PARAMUS PBA, LOCAL NO. 186,
Respondent.
SYNOPSIS
The Public Employment Relations Commission vacates and
remands an interest arbitration award to the arbitrator for
reconsideration. The Borough of Paramus appealed the award
arguing that: the arbitrator failed to apply the statutory
factors; the arbitrator violated the standards set forth in
N.J.S.A. 2A:24-8; and the award violates N.J.S.A. 2A:24-9. The
PBA argues that the award meets the statutory criteria and should
be affirmed. The Commission vacates and remands the award to the
arbitrator for reconsideration and issuance of a new award that
must explain which of the statutory factors were deemed relevant,
satisfactorily explain why the others are not relevant, and
provide an analysis of the evidence on each relevant factor. The
arbitrator must also consider the total net annual economic
change for each year of the agreement. The arbitrator’s new
award is due within 30 days of the Commission decision.
This synopsis is not part of the Commission decision. It
has been prepared for the convenience of the reader. It has been
neither reviewed nor approved by the Commission.
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In the Matter of
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PARAMUS PBA, LOCAL NO. 186,
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Appearances:
For the Appellant, Herten, Burstein, Sheridan, Cevasco,
Bottinelli, Litt & Harz, LLC (Patrick Papalia, of
counsel and on the brief; Daniel C. Ritson, on the
brief)
For the Respondent, Loccke, Correia, Schlager, Limsky &
Bukosky, attorneys (Leon B. Savetsky, of counsel)
DECISION
The Borough of Paramus appeals from an interest arbitration
award involving a negotiations unit of approximately 95 police
officers.

See N.J.S.A. 34:13A-16f(5)(a).

The arbitrator issued

a conventional arbitration award as he was required to do absent
the parties’ agreement to use another terminal procedure.
N.J.S.A. 34:13A-16d(2).
on many issues.

The parties were able to reach agreement

The outstanding issues were submitted to the

arbitrator in the parties’ final offers.

We vacate the award and

remand the case to the arbitrator.
The PBA proposed a four-year agreement from January 2008
through December 31, 2011, with 5% across-the-board salary
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increases effective each January, and an increase in the
promotional adjustment from $400 to $2,000.

The PBA also

proposed: an increase in the compensatory time off bank from 160
hours (20 days) to 320 hours; an additional holiday for a total
of 13; and for an officer who worked overtime to have the option
of receiving payment in cash or compensatory time.
The Borough proposed a three-year agreement with 2% acrossthe-board salary increases for each year of the agreement and an
increase in the maximum allowable hours in the compensatory time
off bank from 160 hours (20 days) to 25 days.
At the commencement of the formal interest arbitration
hearing on November 14, 2008, the PBA objected to the
arbitrator’s considering a Borough medical coverage proposal.
The Borough proposed that employees contribute 1.5% of base
salary yearly towards their medical coverage.

That proposal was

separate from the Borough’s original proposal for a 3.5% acrossthe-board wage increase.

The PBA argued that the issue was not

on the list of issues submitted by the PBA in its initial
petition, nor added by the Borough in its response to the
petition.
On December 1, 2008, the arbitrator granted the PBA’s motion
and ruled that the issues to be submitted to formal arbitration
are limited to those issues listed on the PBA’s initial petition.
The arbitrator stated that N.J.A.C. 19:16-5.5 is clear and

P.E.R.C. NO. 2010-35
unambiguous.1/

3.

The arbitrator considered the Borough’s argument

that the medical care issue is very important to the Borough and
that it has been a continuous topic in the mediation phase of the
arbitration.

However, he concluded that it has been long

established that without mutual agreement, an issue not listed in
the petition or response may not be included for consideration in
the formal proceeding -- to hold otherwise would violate the
rules and open the door for either side to continuously propose
additional issues and harm the arbitration process.
On December 8, 2008, the Borough requested special
permission to appeal the arbitrator’s interlocutory ruling.

Our

Chairman denied the Borough’s request, finding that the
abrbitrator acted within his discretion and noted that the net
economic effect of a wage giveback as a contribution toward
medical benefits is the same as a lower across-the-board wage
increase and that the PBA had no objection to the Borough
adjusting its wage proposal accordingly.

Borough of Paramus,

P.E.R.C. No. 2009-28, 34 NJPER 384 (¶125 2008), lv. to app. den.
App. Div. Dkt. No. AM-29208T3.
The arbitrator awarded a four-year contract from 2008
through 2011 with 4% across-the-board increases for all unit

1/

N.J.A.C. 19:16-5.5(a) requires that a non-petitioning party,
in this case the Borough, file a response to the interest
arbitration petition within 14 days of receipt of a notice
of filing. The response must set forth “[a]ny additional
unresolved issues to be submitted to arbitration.”
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4.
He also awarded the

Borough’s compensatory time proposal and the PBA’s overtime
proposal.

All other proposals were denied.

The Borough appeals,2/ contending that the arbitrator failed
to apply the statutory factors when he: based the award on his
erroneous conclusion that ability to pay was not a central issue
in interest arbitration; placed undue, unexplained, and factually
unsubstantiated emphasis on the purported wage increases and
compensation awarded to other bargaining units in Bergen County;
and based the award in part on his erroneous conclusion that it
will not put pressure on the Borough pursuant to the Local Budget
Law without analysis to support the conclusion.

The Borough

further contends that the arbitrator violated the standards set
forth in N.J.S.A. 2A:24-8 by refusing to rule on the issue of
employee contributions to health benefits, and not considering
that issue with regard to the wage increases, and repeating the
parties’ arguments without explanation as to what weight was
given, if any, to the evidence submitted.

The Borough’s last

point of appeal is that the award violates N.J.S.A. 2A:24-9
because the arbitrator erroneously found that the Borough is not

2/

The New Jersey League of Municipalities submitted an amicus
curiae application in this case that was denied by the
Chairman. Despite the denial of the League’s application,
the Borough has included the League’s Brief in its appendix
and the PBA objects to its inclusion. We exclude the brief
from consideration in this matter.

P.E.R.C. NO. 2010-35

5.

faced with pressure from the Local Budget Law and cited charts
submitted by the PBA for base wages when the charts are actually
percentage wage increases unrelated to base wages.
The PBA responds that: the arbitrator fully considered each
of the statutory criteria; the award is justified based on the
evidence presented; it was established that the officers had
increased productivity; the financial condition of the Borough
supports the award; and the Borough is unable to accept the
arbitrator’s procedural ruling that precluded it from modifying
its final offer to add a health benefits proposal.
The Borough replies that the PBA misstates its position; the
productivity of officers cannot be relied upon in defending the
award; and the PBA’s arguments as to the Borough’s financial
condition focuses on the past.

The PBA counters that

productivity is an integral part of the interests and welfare of
the public and the award should be affirmed.
N.J.S.A. 34:13A-16(g) requires that an arbitrator shall
state in the award which of the factors are deemed relevant,
satisfactorily explain why the others are not relevant, and
provide an analysis of the evidence on each relevant factor.
statutory factors are as follows:
(1)

The interests and welfare of the public
. . .;

(2)

Comparison of the wages, salaries,
hours, and conditions of employment of
the employees with the wages, hours and

The
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conditions of employment of other
employees performing the same or similar
services and with other employees
generally:
(a)

in private employment in
general . . . ;

(b)

in public employment in
general . . . ;

(c)

in public employment in the
same or comparable
jurisdictions;

(3)

the overall compensation presently
received by the employees, inclusive of
direct wages, salary, vacations,
holidays, excused leaves, insurance and
pensions, medical and hospitalization
benefits, and all other economic
benefits received;

(4)

Stipulations of the parties;

(5)

The lawful authority of the employer
. . .;

(6)

The financial impact on the governing
unit, its residents and taxpayers . . .;

(7)

The cost of living;

(8)

The continuity and stability of
employment including seniority rights
. . . ; and

(9)

Statutory restrictions imposed on the
employer. . . .

[N.J.S.A. 34:13A-16(g)]
The arbitrator must also separately determine whether the
total net annual economic changes for each year of the agreement
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are reasonable under the foregoing factors.

N.J.S.A. 34:13A-

16d(2).
The standard for reviewing interest arbitration awards
is well established.

We will not vacate an award unless the

appellant demonstrates that: (1) the arbitrator failed to give
“due weight” to the subsection 16g factors judged relevant to the
resolution of the specific dispute; (2) the arbitrator violated
the standards in N.J.S.A. 2A:24-8 and -9; or (3) the award is not
supported by substantial credible evidence in the record as a
whole.

Teaneck Tp. v. Teaneck FMBA, Local No. 42, 353 N.J.

Super. 298, 299 (App. Div. 2002), aff’d o.b. 177 N.J. 560 (2003),
citing Cherry Hill Tp., P.E.R.C. No. 97-119, 23 NJPER 287 (¶28131
1997).

Because the Legislature entrusted arbitrators with

weighing the evidence, we will not disturb an arbitrator’s
exercise of discretion unless an appellant demonstrates that the
arbitrator did not adhere to these standards.

Teaneck, 353 N.J.

Super. at 308-309; Cherry Hill.
Arriving at an economic award is not a precise mathematical
process.

Given that the statute sets forth general criteria

rather than a formula, the treatment of the parties’ proposals
involves judgment and discretion and an arbitrator will rarely be
able to demonstrate that an award is the only “correct” one.

See

Borough of Lodi, P.E.R.C. No. 99-28, 24 NJPER 466 (¶29214 1998).
Some of the evidence may be conflicting and an arbitrator’s award
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is not necessarily flawed because some pieces of evidence,
standing alone, might point to a different result.

Lodi.

Therefore, within the parameters of our review standard, we will
defer to the arbitrator’s judgment, discretion and labor
relations expertise.

City of Newark, P.E.R.C. No. 99-97, 25

NJPER 242 (¶30103 1999).

However, an arbitrator must provide a

reasoned explanation for an award and state what statutory
factors he or she considered most important, explain why they
were given significant weight, and explain how other evidence or
factors were weighed and considered in arriving at the final
award.

N.J.S.A. 34:13A-16g; N.J.A.C. 19:16-5.9; Lodi.

Within this framework, we conclude that the award must be
vacated and the matter remanded.

The arbitrator summarized the

parties’ positions including their views on the application of
the statutory factors.

However, the arbitrator did not provide

an independent analysis of the relevant factors and how he
weighed each of them against the evidence presented to reach his
award.

It was not sufficient to simply assert that he considered

the parties’ evidence and arguments.
On remand, the arbitrator must discuss each of the
statutory factors and then explain how the evidence and each
relevant factor was considered in arriving at his award.

The

arbitrator must also address the arguments of the parties and
explain why he accepts or rejects a specific argument.

For
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example, in his discussion of the financial impact on the
governing unit, its residents and taxpayers, the arbitrator
concluded that the Borough would not be immediately devastated if
the PBA’s entire wage proposal were awarded.

However, the

arbitrator did not discuss the weight he gave this factor or how
the evidence supports his conclusion.

The Borough asserts that

two experts testified about its financial condition.3/

If the

employer submitted evidence and argument regarding the Borough’s
financial condition, the arbitrator must address that evidence
and explain how it was considered in arriving at the award.

This

exercise must be repeated for each relevant factor and for each
term of the award.
We understand that the arbitrator did not award a health
benefit change, but if evidence was presented about the cost of
the Borough’s health plan to justify the Borough’s wage proposal,
it must be considered in the arbitrator’s discussion of his wage
award.

See, e.g., Borough of Ramsey, P.E.R.C. No. 2010-026,

NJPER ___ (¶___ 2009).
We also vacate and remand the award for the arbitrator to
consider the total net annual economic change for each year of
the agreement.

3/

The arbitrator must determine whether the

The Borough submitted a copy of the 2009 Budget with its
reply brief. This document was not available at the time of
the hearing and will not become part of the Commission
record.
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economic changes for each year of the agreement are reasonable
under the statutory factors.

N.J.S.A. 34:13A-16b(2).

The

arbitrator did not make this calculation and must do so on
remand.
We are confident that the new award will remedy the
parties’ dispute as to whether PBA charts relied upon in the
initial award are reflective of base wages or percentage wage
increases.
ORDER
The interest arbitration award is vacated and remanded to
the arbitrator for reconsideration and issuance of a new award
that must explain which of the statutory factors he deemed
relevant, satisfactorily explain why the others are not relevant,
and provide an analysis of the evidence on each relevant factor.
The arbitrator’s new award is due within 30 days of this
decision.
BY ORDER OF THE COMMISSION
Chairman Henderson, Commissioners Branigan, Buchanan, Fuller,
Joanis and Watkins voted in favor of this decision. None
opposed. Commissioner Colligan recused himself.
ISSUED:

November 24, 2009

Trenton, New Jersey
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SYNOPSIS
The Public Employment Relations Commission affirms an
interest arbitration award involving the Borough of Ramsey and
the Policemen’s Benevolent Association, Local 155. The PBA
argued that the health insurance award is not supported by
substantial credible evidence in the record because the Borough
cannot calculate the cost impact of its proposal and the award is
in conflict with N.J.S.A. 34:13A-18. The Commission finds that
the arbitrator provided several reasons that constitute
substantial credible evidence supporting the award and that the
award is not in conflict with the statutes cited by the PBA.
This synopsis is not part of the Commission decision. It
has been prepared for the convenience of the reader. It has been
neither reviewed nor approved by the Commission.
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Appearances:
For the Appellant, Loccke, Correia, Schlager, Limsky &
Bukosky, attorneys (Richard D. Loccke, of counsel)
For the Respondent, Ruderman & Glickman, attorneys
(Mark S. Ruderman, of counsel; Ellen M. Horn, on the
brief)
DECISION
On August 11, 2009, Policemen’s Benevolent Association,
Local 155 appealed from an interest arbitration award involving a
unit of approximately 32 police officers.1/
16f(5)(a).

See N.J.S.A. 34:13A-

The arbitrator issued a conventional award, as he was

required to do absent the parties’ agreement to use another
terminal procedure.

N.J.S.A. 34:13A-16d(2).

A conventional

award is crafted by an arbitrator after considering the parties’
final offers in light of nine statutory factors.

We affirm the

award.

1/

We deny the PBA’s request for oral argument.
been thoroughly briefed.

The matter has
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The Borough proposed a four-year agreement beginning January
1, 2007 with 2.5% salary increases on January 1 of each year.
The Borough also proposed the creation of a ten-step salary
schedule for officers hired after January 1, 2008; to freeze the
starting salary at $35,000 for the life of the contract; and the
creation of a five-step salary guide for lieutenant and sergeant.
The Borough proposed employee contributions toward insurance
benefits for active and retired employees; modified sick leave
benefits; the capping of the terminal leave benefit at $15,000;
the capping of the vacation benefit for new hires at 20 days; a
maximum of three personal days for employees hired after January
1, 2008; the freezing of longevity payments in dollar amounts for
existing employees while eliminating the longevity benefit for
new hires; modification of the death benefit provision; and
modifications to the grievance procedure.
The PBA proposed a six-year agreement beginning January 1,
2007 with annual salary increases of 4.8%, 4.9%, 5.0%, 5.1%, 5.2%
and 5.3%.

It also proposed to add Thanksgiving and Easter as

holidays, increase the minimum to four hours for recall for
outside details, and a provision that would allow an officer to
receive the minimum recall payment in the event an overtime
assignment is canceled less than eight hours prior to
commencement.

It also proposed a provision that would permit
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officers to elect a deferral of sick leave payout at termination
for up to three years.
The arbitrator awarded a five-year agreement, effective
January 1, 2007 through December 31, 2011.

Effective January 1,

2010, the arbitrator awarded the Borough’s proposal regarding
Article XXXVII, Insurance Coverage for Active Employees and
Article XXXVI, Retiree Insurance Benefits as follows:
Article XXXVI - Retiree Insurance Benefits
Effective January 1, 2010, add the following to
paragraph (G):
“Retired employees eligible to receive medical and
dental benefits in retirement under this article shall
receive the same level of medical and dental benefits
accorded to non-retired employees under this contract
or 54% of the contribution requirements as non-retired
employees.”
Article XXXVIII - Health Insurance
Effective January 1, 2010, delete paragraph (A) and
replace with the following:
A.

Full-time employees receiving medical
insurance benefits shall have an option
to choose one of the two coverages under
Horizon Blue Cross/Blue Shield PPO plan.
One is a 90/70 plan and one is a 100/80
plan. Employees should be given a
booklet from Horizon Blue Cross/Blue
Shield to find the exact terms of the
plan.

B.

Employees will have the following option
with respect to Health Benefits
described in Paragraph A:
1.

Those current employees
choosing the 90/70 plan shall
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pay the following per pay
period:

2010
2.

2010

Family

Parent/Child

Single

32.50

20.00

11.25

Those current employees
choosing 100/80 plan shall pay
the following:
Family

Parent/Child

Single

137.50

87.50

47.50

C.

New hires (hired after 1/1/10) desiring
coverage other than single coverage (for
example, family coverage or parent and
child coverage) must pay one-half of the
cost to the Board/Borough of the premium
difference between single coverage and
the enhanced coverage desired by the
employee, both for medical insurance and
dental insurance. Such payment shall be
in the form of pro rata payroll
deductions every pay period.

D.

The employer reserves the right, solely
at the employer’s option, to change to
the New Jersey State Health Benefits
Program at any time without
renegotiation, or to any other health
insurance provider program offering
substantially similar benefits to the
employee.

E.

Employees who have a spouse also
employed (or retired from employment
with) a public entity in New Jersey that
provides health insurance benefits,
shall decide, in conjunction with their
spouses, whether they will opt out of
health insurance benefits with the
Employer and advise the Borough
Administrator accordingly in writing.
Employees shall have a continuing
responsibility to promptly inform the
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Borough Administrator whenever they have
a spouse who is entitled to receive
health insurance benefits by virtue of
employment with (or retirement from)
another public entity in New Jersey and
promptly advise the Borough
Administrator of their decision with
regard to opting out of the Employer’s
health insurance plan, as set forth
hereinabove. It is expressly understood
by the parties hereto that the objective
of this provision is to avoid duplicate
coverage for a family by public entities
in New Jersey employing spouses in that
family in furtherance of sound public
policy, and is not intended to be
punitive or detrimental to employees.
F.

Employees who opt out of health
insurance benefits shall receive a
$2,500 annual opt-out payment. In the
event the employee’s other insurance is
lost (for example, if the employee’s
spouse loses insurance coverage for the
family because of a change in employment
status) or amended so that it becomes
detrimental for the employee to opt out
of the Employer’s health insurance plan,
either event would be considered a
“qualifying event” and the employee
would be permitted to re-enroll in the
Employer’s health insurance plan without
penalty, except that the pro rata share
of the opt-out payment must be returned
by the employee to the Employer.

With regard to salary, for each step on the salary schedule
except Patrolman 1st step, the arbitrator awarded increases of
4.0% on January 1 of 2007, 2008 and 2009, and 3.75% in 2010 and
2011.

The arbitrator awarded the Patrolman 1st step an annual

increase of $500.

Moreover, the arbitrator awarded the PBA’s

proposal regarding the deferral of sick leave at termination for
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a period of three years, however the arbitrator included a
requirement that the officer provide the Borough with 60-days’
prior notification.

The arbitrator rejected the parties’

remaining proposals.
The PBA asserts that the awarding of Article XXXVIII- Health
Insurance, paragraphs C, D and E is not supported by substantial
credible evidence in the record because the Borough cannot
calculate the cost impact of its proposal.

The PBA also asserts

that because the Borough failed to supply the requisite
information to cost out the proposals, the arbitrator never had
the opportunity to evaluate the total net annual economic changes
of the Borough’s proposals.

The PBA also raises concerns about

the opt-out provision of the award and its relation to the
provision allowing the Borough to move to the New Jersey State
Health Benefits Program (“SHBP”), as well as the provision
requiring retiree contributions toward premiums and whether there
may be conflict with N.J.S.A. 52:14-17.32i.
The Borough counters that the interest arbitration law does
not require the employer to be able to quantify a proposal as a
precondition for the employer’s availing itself of the interest
arbitration process.2/

2/

The Borough further alleges that if the

Initially, the Borough interpreted the PBA’s appeal as
including an argument that health insurance proposals are
negotiable but not subject to interest arbitration. In its
reply, the PBA clarified that it was not making such an
(continued...)
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PBA’s argument were taken literally, no health insurance proposal
would be appropriate for interest arbitration because of the
uncertainty of the economic expense.
N.J.S.A. 34:13A-16(g) requires that an arbitrator shall
state in the award which of the factors are deemed relevant,
satisfactorily explain why the others are not relevant, and
provide an analysis of the evidence on each relevant factor.
statutory factors are as follows:
(1) The interests and welfare of the public
. . .;
(2) Comparison of the wages, salaries,
hours, and conditions of employment of
the employees with the wages, hours and
conditions of employment of other
employees performing the same or similar
services and with other employees
generally:
(a)

in private employment in
general . . . ;

(b)

in public employment in
general . . . ;

(c)

in public employment in the
same or comparable
jurisdictions;

(3) the overall compensation presently
received by the employees, inclusive of
direct wages, salary, vacations,
holidays, excused leaves, insurance and
pensions, medical and hospitalization

2/

(...continued)
argument, and that the specific points of its appeal had
been enumerated in its brief.

The
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benefits, and all other economic
benefits received;
(4) Stipulations of the parties;
(5) The lawful authority of the employer
. . .;
(6) The financial impact on the governing
unit, its residents and taxpayers
. . .;
(7) The cost of living;
(8) The continuity and stability of
employment including seniority rights
. . .; and
(9) Statutory restrictions imposed on the
employer. . . .
[N.J.S.A. 34:13A-16(g)]
The standard for reviewing interest arbitration awards
is well established.

We will not vacate an award unless the

appellant demonstrates that: (1) the arbitrator failed to give
“due weight” to the subsection 16g factors judged relevant to the
resolution of the specific dispute; (2) the arbitrator violated
the standards in N.J.S.A. 2A:24-8 and -9; or (3) the award is not
supported by substantial credible evidence in the record as a
whole.

Teaneck Tp. v. Teaneck FMBA, Local No. 42, 353 N.J.

Super. 298, 299 (App. Div. 2002), aff’d o.b. 177 N.J. 560 (2003),
citing Cherry Hill Tp., P.E.R.C. No. 97-119, 23 NJPER 287 (¶28131
1997).

Because the Legislature entrusted arbitrators with

weighing the evidence, we will not disturb an arbitrator’s
exercise of discretion unless an appellant demonstrates that the
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arbitrator did not adhere to these standards.

Teaneck, 353 N.J.

Super. at 308-309; Cherry Hill.
Arriving at an economic award is not a precise mathematical
process.

Given that the statute sets forth general criteria

rather than a formula, the treatment of the parties’ proposals
involves judgment and discretion and an arbitrator will rarely be
able to demonstrate that an award is the only “correct” one.

See

Borough of Lodi, P.E.R.C. No. 99-28, 24 NJPER 466 (¶29214 1998).
Some of the evidence may be conflicting and an arbitrator’s award
is not necessarily flawed because some pieces of evidence,
standing alone, might point to a different result.

Lodi.

Therefore, within the parameters of our review standard, we will
defer to the arbitrator’s judgment, discretion and labor
relations expertise.

City of Newark, P.E.R.C. No. 99-97, 25

NJPER 242 (¶30103 1999).

However, an arbitrator must provide a

reasoned explanation for an award and state what statutory
factors he or she considered most important, explain why they
were given significant weight, and explain how other evidence or
factors were weighed and considered in arriving at the final
award.

N.J.S.A. 34:13A-16g; N.J.A.C. 19:16-5.9; Lodi.

With regard to the award of Article XXXVIII, Health
Insurance, the arbitrator noted that the record reflected the
existence of a settlement pattern among the Borough’s non-law
enforcement units providing for the co-payment of insurance
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The arbitrator

found, after giving substantial weight to N.J.S.A. 34:13A-16g(1)
(interests and welfare of the public) and (2)(c) (comparison to
public employment in the same jurisdiction), that the Borough had
sustained its burden to prove that the extension of the pattern
of settlement to the PBA on the health care issue is reasonable
and justified.4/

He also concluded that the PBA, despite its

vigorous opposition, had not advanced sufficient justifications
to break the pattern.
The arbitrator provided several reasons that constitute
substantial credible evidence supporting this aspect of the
award.

First, the Borough’s proposal did not require a reduction

in the level of health insurance benefits.

While premium sharing

would be required under the Borough’s proposal, employees are
entitled to keep their same insurance coverage, although at a
greater cost.

The arbitrator found:

After achieving premium sharing by voluntary
agreement or by implementation for all other
Borough employees, a result that would exempt
the PBA from this key and common feature,

3/

The non-law enforcement units are represented by Teamsters
Locals 11, 469 and 945, and the United Public Service
Employee Union.

4/

Notwithstanding the existence of an internal pattern of
settlement on the issues of sick leave, terminal leave,
death benefits, grievance procedure, arbitration, vacations
and longevity in the non-law enforcement labor agreements,
the arbitrator found insufficient justification to extend
the pattern to this award.
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would, more than likely, undermine employee
morale for those who have co-pays deducted
and create a potential for unstable labor
relations within the Borough in the future.
The Borough has sought to provide common
treatment with respect to providing a policy
affording health insurance benefits to all
employees. After negotiating contributions
toward the costs of providing those benefits,
a result that would separate one group from
another, absent evidence warranting a
deviation, would run counter to the goal of
common treatment. The distinction in
employment conditions that I have found to
distinguish police officers from the non-law
enforcement employees and non-unionized
employees on other issues that form the
pattern are simply not present on the issue
of premium sharing. All affected are
employees of the Borough and the unique
nature of law enforcement work cannot serve
as a disconnect on the issue of premium cost
sharing. It is unnecessary to determine
whether in the absence of a pattern, the
exact terms proposed by the Borough would
represent the more reasonable determination
of this issue because the most substantial
weight on this issue must be given to the
terms that represent the internal pattern of
settlement. The conclusion sought by the PBA
would render the Borough’s policy and
budgetary actions irrelevant when applied to
the PBA.
[Award at 34-35]
With regard to the interests and welfare of the public, the
arbitrator found that the record reflected steady increases in
health insurance costs, and a current cost of over $22,000 for a
family plan.

The PBA argues that the Borough’s health care

proposal should be rejected because it offered no evidence of its
inability to pay for the PBA’s proposal.

The arbitrator found,
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and we agree, that the Borough need not prove an inability to pay
to defeat the PBA’s proposal, or a budgetary crisis to have its
proposal awarded.

While the Borough has saved money through

attrition, the arbitrator did not find the arguments on the
Borough’s financial abilities to outweigh the evidence regarding
the internal pattern of settlement.
The PBA’s opposition to the award of the Borough’s health
care proposal centers around the arbitrator’s inability to
project the Borough’s cost savings or employee contributions
because the Borough did not provide future premium costs.
Article XXXVIII, Health Insurance, Paragraph C establishes that
employees hired after January 1, 2010 must pay one-half of the
cost, for both medical and dental insurance, of the premium
difference between single coverage and enhanced coverage (either
family or parent/child coverage).

The PBA asserts that there is

an inability to calculate the difference between the two
insurance programs for new employees, and contends that without
supplied costs for both options in both medical and dental
insurance categories, the arbitrator could not determine the
impact of the award.

The PBA makes a similar assertion with

regard to Article XXXVI, Retiree Insurance Benefits, and asserts
that a specific figure cannot be determined for retirees to pay
54% of the contribution requirements made by active employees
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because the base on which the percentage is to be calculated is
not available.5/
The Borough provided employee contribution rates for 2010,
but not for 2011.

The Borough’s inability to provide specific

future cost savings, or employees’ future cost contributions, is
reasonable as it is expected that future premium costs would be
unavailable.

The award represents the first time this unit has

been directed to contribute toward health insurance premiums.
Accordingly, there will be definite cost savings realized for the
Borough beginning January 1, 2010, when employees start making
premium contributions.

We will not fault the award for not

providing future cost savings for the Borough or employee
contributions in the absence of figures that would have made such
calculations possible.

Borough of Fort Lee, P.E.R.C. No. 2010-

17, __ NJPER ___ (¶_____ 2010).

The arbitrator also could not

make such calculations since he does not know which plan the
officers will choose as of January 1, 2010 when an alternative
plan becomes available, or whether any officers will opt out of
the insurance.

The award of the Borough’s health care proposal

was well-reasoned.

5/

As detailed above, the arbitrator provided a

The PBA also asserts that retiree contributions towards
premiums may affect the vested rights of retirees. However,
the Borough represented in its brief that it intends to
apply that provision prospectively to officers retiring on
or after January 1, 2010 only. An interpretation of the
plain language of this provision supports the Borough’s
position.
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comprehensive and reasonable analysis as to why he placed
significant weight on the internal pattern of settlement as well
as the interests and welfare of the public.
With regard to Article XXXVIII, paragraph D, which gives the
Borough the option of entering the SHBP, the PBA asserts that the
cost differentials between the current health care plans and the
SHBP cannot be determined.

While this provision gives the

Borough the option of entering the SHBP, the Borough has not
exercised that option.

Therefore, it is not unreasonable that

cost savings to the Borough and employee contributions under this
provision were not calculated.
The PBA also asserts that N.J.S.A. 34:13A-18, which
prohibits an arbitrator from issuing “any finding, opinion or
order regarding any aspect of the rights, duties, obligations in
or associated with the New Jersey State Health Benefits Program”
may conflict with Article XXXVIII, paragraph E, which allows
employees who have spouses employed with a public entity in New
Jersey that provides health insurance benefits to opt out of
health insurance benefits with the Borough, and then opt back in
if their spouse loses coverage.

The PBA asserts that N.J.S.A.

34:13A-18 prevents the arbitrator from rendering an award that
allows retirees who opt out of coverage from obtaining coverage
again with the SHBP.

The Borough responds that the opt-out
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provision applies only to employees, and not to retirees.

The

provision, on its face, supports that interpretation.
The PBA also raises concerns about a potential conflict
between retirees’ making premium contributions under the award
and N.J.S.A. 52:14-17.32i.

That statute provides eligibility for

enrollment in the SHBP to certain retired local police officers
and firefighters whose employers do not pay for health benefits
coverage.

The Borough asserts that the contract between the

Borough and the PBA in effect on July 1, 1998 provided for
Borough-paid, post-retirement medical benefits, therefore Borough
retirees would not look to take advantage of the coverage option
offered pursuant to N.J.S.A. 52:14-17.32i.

This assertion was

not refuted by the PBA in its reply to the Borough’s brief.
The PBA asserts that the award is also inadequate because
the arbitrator could not calculate the total net annual economic
changes for each year of the agreement due to the Borough’s
failure to provide figures for the future costs of health
insurance premiums.

N.J.S.A. 34:13A-16d(2).

After rendering the

portion of the award pertaining to salary increases, the
arbitrator did determine the total annual net economic change.
He found:
The cost analysis for the salary terms will
fluctuate depending upon the number of
employees employed during the contract
years. The Borough estimates that manpower
will decrease from 31 to 29 over the
contract term which, if realized, could
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impact on the amount of salary to be paid
and impact on costs of the Award. For the
sake of clarity I will calculate total net
economic change based upon the 2006 payroll
and apply the awarded percentages without
engaging in projections as to changes that
might or have occurred to number of
employees employed or placements on the
salary schedule. The cost for Year 2007
would be $111,975, $116,434 for 2008,
$121,102 for 2009, $118,074 for 2010 and
$144,335 for 2011. The 2010 and 2011 costs
would be offset by premium co-payment
deductions which cannot be calculated
without evidence as to the plan each
employee opts into or whether an employee
would opt out of coverage.
[Award at 40]
That calculation need not more precisely estimate the health
insurance cost savings.
Finally, the PBA asserts that the awarded salary increases
are significantly reduced when factoring in employee
contributions toward health insurance premiums.

That may be

true, however, the arbitrator’s awarded salary increases were
more closely aligned with the PBA’s proposals.

Indeed, the

arbitrator found that the Borough’s proposal of 2.5% each year
did not give sufficient consideration to the external comparisons
nor provide consistency with at least two of the internal
settlements.

The arbitrator further found that the Borough did

not show evidence concerning financial impact or statutory
spending or taxing limitations that would interfere with its
ability to provide increases at or near what was achieved in
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17.
For contract years 2010 and 2011, when

salary increases were lower than the first three years of the
contract, the arbitrator balanced external comparability with
evidence showing a decline in the cost of living, sharp increases
in unemployment within the State and Nation, and economic
considerations impacting the private and public sector generally.
The arbitrator’s awarded salary increases were well-reasoned
within the overall context of the award.
ORDER
The award is affirmed.
BY ORDER OF THE COMMISSION
Chairman Henderson, Commissioners Branigan, Buchanan, Fuller and
Joanis voted in favor of this decision. None opposed.
Commissioners Colligan and Watkins were not present.
ISSUED:

October 29, 2009

Trenton, New Jersey

P.E.R.C. NO. 2010-17
STATE OF NEW JERSEY
BEFORE THE PUBLIC EMPLOYMENT RELATIONS COMMISSION
In the Matter of
BOROUGH OF FORT LEE,
Appellant,
-and-

Docket No. IA-2007-087

PBA LOCAL NO. 245,
Respondent.
SYNOPSIS
The Public Employment Relations Commission affirms an
interest arbitration award on remand. The Commission had
remanded the initial award to the arbitrator to address
comparability to private and public sector employees in general,
as well as the $1 million the arbitrator projected in savings to
the Borough from his award of a new salary schedule given the
Borough’s hiring freeze. The Arbitrator issued a supplemental
award finding no basis to modify the terms of his initial award
and the Borough appealed. The Commission holds that in his
second decision, the arbitrator provided a reasoned analysis and
affirms the award.
This synopsis is not part of the Commission decision. It
has been prepared for the convenience of the reader. It has been
neither reviewed nor approved by the Commission.
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STATE OF NEW JERSEY
BEFORE THE PUBLIC EMPLOYMENT RELATIONS COMMISSION
In the Matter of
BOROUGH OF FORT LEE,
Appellant,
-and-

Docket No. IA-2007-087

PBA LOCAL NO. 245,
Respondent.
Appearances:
For the Appellant, DeCotiis, Fitzpatrick, Cole &
Wisler, LLP, attorneys (J. Sheldon Cohen, of counsel)
For the Respondent, Loccke, Correia, Schlager, Limsky &
Bukosky, attorneys (Leon B. Savetsky, of counsel)
DECISION
This case involves an appeal of an interest arbitration
award issued to resolve successor contract negotiations between
the Borough of Fort Lee and PBA Local No. 245.

On May 28, 2009,

we issued a decision remanding the case to the arbitrator to
issue a supplemental decision.
149 (¶55 2009).

P.E.R.C. No. 2009-64, 35 NJPER

In his original award, the arbitrator granted

the PBA’s proposal to fold holiday pay into base pay.

The

arbitrator stated that he was offsetting the cost of the holiday
pay fold-in by awarding wage increases smaller than the Borough’s
proposal, accepting the Borough’s health care proposal, and
adding two steps to the salary guide to save the Borough $1
million over the course of the careers of any new hires.

On
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remand, we directed the arbitrator to address the projected
savings from the new salary schedule given the Borough’s hiring
freeze as well as to address comparability to private and public
sector employment in general.

The arbitrator issued a

supplemental decision on July 6, 2009, finding no basis to modify
the terms of his award.1/

The Borough has appealed the

supplemental decision and we now affirm the award.
Realizing that the statute sets forth general criteria
rather than a formula, an arbitrator will rarely be able to
demonstrate that an award is the only “correct” one, but the
arbitrator must provide a reasoned explanation for an award and
explain how the factors are weighed and considered in arriving at
the final award.

Borough of Lodi, P.E.R.C. No. 99-28, 24 NJPER

466 (¶29214 1998); N.J.S.A. 34:13A-16g; N.J.A.C. 19:16-5.9.
The arbitrator’s analysis of the savings from the new salary
schedule was based on a total of 12 officers being hired in 2009
and 2010, with a savings of approximately $80,000 per officer for
the next 7 1/2 years as each officer moves through the salary
guide.

1/

The arbitrator found that if a hiring freeze were in

The Borough argues that the award should be rendered null
and void because it was received by this agency one day
after a 30-day extension requested by the arbitrator. Our
original order directed the arbitrator to “issue” a
supplemental decision within 30 days. Then, due to a
scheduled vacation, the arbitrator requested an extension of
time until July 6 to issue his decision. He issued it on
July 6 and we received it on July 7. The decision was not
issued late.

P.E.R.C. NO. 2010-17

3.

effect and the first six officers were not hired in 2009, the
Borough’s savings would be immediate and significantly higher.2/
Although the Borough argues that this finding was not based on a
“scintilla of evidence” and that the arbitrator’s decision makes
“false assumptions that have no basis in fact,” the supplemental
decision proves otherwise.

The arbitrator based this finding on

information submitted by the PBA, which noted that ten officers
(one captain, two lieutenants, two sergeants and five patrol
officers) retired during the term of the last collective
bargaining agreement, with a total base salary of $995,553.3/

An

even greater savings would result from the same number of
officers retiring, but those officers not being replaced because
of a hiring freeze.4/

The arbitrator acknowledged that the

2/

The Borough’s arguments that the
acknowledge the existence of the
since the arbitrator provided an
the hiring freeze on the savings
salary schedule.

arbitrator failed to
hiring freeze are unfounded
analysis of the impact of
projected from the new

3/

The information regarding officers’ retirement during the
term of the last collective negotiations agreement was not
disputed by the Borough.

4/

On September 1, 2009, the Chairman granted the PBA’s motion
to exclude from the record a certification that the Borough
included with its brief in response to the supplemental
decision. The certification included information about
retirements in 2009 that was not in the record before the
arbitrator and cannot properly be considered by the
Commission. The Chairman also excluded a document about
dangerous jobs that also was not in the record before the
arbitrator and cannot be considered on appeal. The Borough
has moved for reconsideration of the Chairman’s decision and
(continued...)
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actual savings would be determined by the mix of officers
retiring or resigning, and that the Borough’s savings would be
higher if senior officers, sergeants, lieutenants and captains
retire and are not replaced whereas the savings will be lower if
junior officers are not replaced.

However, estimating the

average cost to the Borough for each police officer in 2009 as
$161,994, the arbitrator found that the savings resulting from
not replacing officers is significantly greater than the savings
he originally projected from the hiring of new officers on the
new salary schedule.

He also noted that if and when the Borough

decides to lift the hiring freeze, it will have the benefit of a
reduced cost salary schedule for new hires.5/

We cannot fault

the arbitrator for projecting a cost savings based on past
experience, just as we cannot fault an arbitrator for projecting
that the cost of health benefits will continue to rise based on
past experience.

See, e.g., Borough of Pompton Lakes, P.E.R.C.

No. 2009-23, 34 NJPER 371 (¶120 2008).

The arbitrator’s cost

savings projections are well reasoned and will be realized at
some point when new officers are hired.

4/

(...continued)
we deny that motion.

5/

Because the savings to the Borough is long term, regardless
of the number of retirees in 2009, the Borough will realize
savings from additional steps on the salary guide when it
does finally hire new employees.
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The arbitrator next addressed comparability to private
employment in general and public employment in general.

With

regard to private employment comparisons, he found that a police
officer is a unique public sector position that does not lend
itself to specific private sector comparisons.

While the Borough

now argues that police officers could be compared to emergency
medical technicians and paramedics, the arbitrator noted that
neither party submitted salary data on this issue.

The

arbitrator assigned no weight to this sub-factor.
With regard to private employment comparisons generally, the
arbitrator noted that the awarded salary increases, while
somewhat higher than private employment salary increases in
general, are acceptable when measured against the totality of the
terms of the award.

He noted that neither party emphasized

private sector comparisons and found that this sub-factor was not
entitled to significant weight.
With regard to comparisons to public employment in general,
the arbitrator found that the average annual salary increases in
that sector are consistent with both the salary increases
proposed by the Borough and the awarded salary increases.
Although the Borough now argues that police officers could be
compared to State corrections officers, the arbitrator noted that
neither party submitted any salary data on this issue.

The
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arbitrator found that public employment comparisons in general
are supportive of the awarded salary increases.
In addition to the Borough’s arguments on the remanded
issues, the Borough reiterates many of the arguments it made in
its initial appeal brief.

Those arguments were addressed in our

initial decision, were not part of our remand order, and, since
the arbitrator did not modify his award with regard to any of
those issues, they are outside the scope of the remand.

Those

arguments include why the arbitrator rolled holiday pay into base
pay and whether the arbitrator considered the effect of the rollin on pension and overtime costs, the recent downturn in the
economy and its impact on State and local governments, overall
compensation, financial impact on the governing unit, and the
relationship between the awarded increases and the Consumer Price
Index.

Given the reasoned analysis provided by the arbitrator on

the remanded issues, we now affirm the award.
ORDER
The award is affirmed.
BY ORDER OF THE COMMISSION
Chairman Henderson, Commissioners Branigan, Buchanan, Fuller,
Joanis and Watkins voted in favor of this decision. None
opposed. Commissioner Colligan recused himself.
ISSUED:

September 24, 2009

Trenton, New Jersey

P.E.R.C. NO. 2009-64
STATE OF NEW JERSEY
BEFORE THE PUBLIC EMPLOYMENT RELATIONS COMMISSION
In the Matter of
BOROUGH OF FORT LEE,
Appellant,
-and-

Docket No. IA-2007-087

PBA LOCAL NO. 245,
Respondent.
SYNOPSIS
The Public Employment Relations Commission remands an
interest arbitration award to the arbitrator to address
comparability to private and public sector employees in general,
as well as the $1 million the arbitrator projected in savings to
the Borough from his award of a new salary schedule given the
Borough’s hiring freeze. The Commission stayed the
implementation of the award until the arbitrator issues a
supplemental decision addressing the projected savings from the
new salary schedule and the comparability of public and private
sector employees in general. The arbitrator must issue his
supplemental decision 30 days from the date of the Commission
decision. The Borough may file a supplemental brief within seven
days of the arbitrator’s decision and the PBA will have seven
days to respond.
This synopsis is not part of the Commission decision. It
has been prepared for the convenience of the reader. It has been
neither reviewed nor approved by the Commission.
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STATE OF NEW JERSEY
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In the Matter of
BOROUGH OF FORT LEE,
Appellant,
-and-

Docket No. IA-2007-087

PBA LOCAL NO. 245,
Respondent.
Appearances:
For the Appellant, DeCotiis, Fitzpatrick, Cole &
Wisler, LLP, attorneys (J. Sheldon Cohen, of counsel)
For the Respondent, Loccke, Correia, Schlager, Limsky &
Bukosky, attorneys (Leon B. Savetsky, of counsel)
DECISION
On January 6, 2009, the Borough of Fort Lee appealed from an
interest arbitration award involving a unit of approximately 109
police officers represented by PBA Local No. 245.
34:13A-16f(5)(a).

See N.J.S.A.

The arbitrator issued a conventional award, as

he was required to do absent the parties’ agreement to use
another terminal procedure.

N.J.S.A. 34:13A-16d(2).

A

conventional award is crafted by an arbitrator after considering
the parties’ final offers in light of nine statutory factors.

We

stay implementation of the award and remand it for the arbitrator
to address comparability to private and public sector employees
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in general, as well as the $1 million in projected savings from
the revised salary schedule given a hiring freeze.
Both parties proposed a four-year agreement to run from
January 1, 2007 to December 31, 2010 and the arbitrator awarded
it.

Regarding disputed issues, the PBA proposed a 5% across-the

board salary increase on each rank, step and position in each
calendar year; the inclusion of holiday pay in base salary; a
medical opt-out provision of 50%; the establishment of a Section
125(b) Cafeteria Plan to allow for the voluntary allocation on a
pre-tax basis of various covered costs; an increase in the
current $700 clothing allowance to $800 in 2007, $900 in 2008,
$1,000 in 2009 and $1,100 in 2010; and a modification of Article
XLII to provide that the Borough pay the PBA $150 annually for
the provision of legal defense insurance for unit members.
The Borough proposed a 3% annual increase on January 1 and
an additional 1% increase on June 1 for 2007, 2008, 2009 and
2010; a change in health insurance carriers from the current
Traditional and Direct Access plans to the civilian Traditional
and Direct Access plans; an amendment of Article XLII to
eliminate paragraphs 2 and 3 and add a Borough payment of $150
per year per officer toward legal defense insurance; to update
text to reflect current order numbers; and an amendment of
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Article XXIII to provide the Borough with a copy of a lawful and
applicable Demand and Return System.1/
The key aspect of the arbitrator’s award was the granting of
the PBA’s proposal to fold holiday pay into base pay.

The

arbitrator stated that he was offsetting the cost of the holiday
pay fold-in by awarding wage increases smaller than the Borough’s
proposal, accepting the Borough’s health care proposal, and
adding two steps to the salary guide to save the Borough $1
million over the course of the careers of any new hires.

As

required by N.J.S.A. 34:13A-16d(2), the arbitrator costed out the
increases and offsets for each year of the agreement given the
evidence presented and found that the net economic changes for
each year of the agreement were reasonable.
More specifically, the arbitrator awarded wage increases of
3% on January 1 and 1% on July 1 of 2007 and 2008 and 2.5% on
January 1 and 1% on July 1 of 2009 and 2010.

Also, as of January

1, 2009, he awarded the following: 1) holiday pay to be included

1/

The Borough asserts that the arbitrator unreasonably refused
to accept into evidence four additional exhibits that it
submitted with its April 2008 post-hearing brief. N.J.A.C.
19:16-5.7(k) expressly provides that “the parties shall not
be permitted to introduce any new factual material in the
post-hearing briefs, except upon special permission of the
arbitrator.” The arbitrator, relying on that regulation,
noted that the Borough did not request special permission to
introduce new factual material in its post-hearing brief.
He also noted that the PBA did not have the opportunity to
review such material before filing its post-hearing brief
nor did it have an opportunity to offer argument in response
to the new factual material submitted by the Borough.
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in base salary as compensated time, paid with regular payroll and
utilized for all computation purposes, resulting in increasing
all steps and ranks by 5%2/; 2) the Borough’s proposal to move
unit members from the current PBA Traditional and Direct Access
health care plans to the civilian Traditional and Direct Access
plans; 3) new hires to be hired pursuant to a new salary schedule
that would include two additional steps; 4) an opt out provision
at 50% of the premium of health insurance costs; and 5) the
Borough to make a $150 annual contribution for each officer for
the purchase of legal defense insurance.
The Borough appeals the following: 1) the roll in of holiday
pay into base salary; 2) the additional two salary steps added to
the salary schedule; and 3) the $150 annual contribution for each
officer for legal defense insurance.

The Borough contends that

the arbitrator erred:
1.
In permitting the fold-in of holiday pay
and ignoring statutory criteria and the
bottom-line value and cost-out of the award;

2/

On February 8, 2008, the Borough filed a scope of
negotiations petition seeking a determination that the PBA
proposal to include holiday pay in base salary is an illegal
subject and may not be considered by an interest arbitrator
for inclusion in a successor contract. On June 26, we
dismissed the Borough’s petition as untimely. P.E.R.C. No.
2008-70, 34 NJPER 261 (¶92 2008). We stated that the
placement of holiday pay into base salary is mandatorily
negotiable and that only the Division of Pensions may
determine whether that form of holiday pay is creditable for
pension purposes.
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2.
By awarding substantial increases in
pension entitlements in violation of N.J.S.A.
34:13A-8-1 and -18;
3.
By ignoring the Borough’s “ability to
pay” and by failing to discuss Borough
evidence including evidence about the tax
levy CAP, a hiring freeze, Borough wage
reductions, and the pension contribution
increase;
4.
By including two new salary steps and
finding that it would save money;
5.
By ignoring evidence that the Borough’s
health insurance plan provides more and
better coverage and that premiums would rise
17% in 2008;
6.
By failing to give due weight to the
Borough’s pattern of settlement and its
record of working well with the PBA;
7.

By providing double legal coverage; and

8.

By failing to consider Borough evidence.

However, the Borough’s brief organizes its argument along nine
point headings.

We will respond to each of those points in the

course of this decision.
The PBA responds that the arbitrator considered and
discussed the evidence and the parties’ arguments in light of the
N.J.S.A. 34:13A-16(g) factors.

It contends that each of the

factors was considered, although the weight that the arbitrator
gave to each factor varied.

The PBA has not cross-appealed.

N.J.S.A. 34:13A-16(g) requires that an arbitrator shall
state in the award which of the factors are deemed relevant,
satisfactorily explain why the others are not relevant, and
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provide an analysis of the evidence on each relevant factor.
statutory factors are as follows:
(1) The interests and welfare of the public
. . .;
(2) Comparison of the wages, salaries, hours,
and conditions of employment of the employees
with the wages, hours and conditions of
employment of other employees performing the
same or similar services and with other
employees generally:
(a) in private employment in
general . . .;
(b) in public employment in general
. . . ;
(c) in public employment in the same
or comparable jurisdictions;
(3) the overall compensation presently
received by the employees, inclusive of
direct wages, salary, vacations, holidays,
excused leaved, insurance and pensions,
medical and hospitalization benefits, and
all other economic benefits received;
(4) Stipulations of the parties;
(5) The lawful authority of the employer
. . .;
(6) The financial impact on the governing
unit, its residents and taxpayers . . .;
(7) The cost of living;
(8) The continuity and stability of
employment including seniority rights . . . ;
and
(9) Statutory restrictions imposed on the
employer. . . . [N.J.S.A. 34:13A-16(g)]

6.
The

P.E.R.C. NO. 2009-64

7.

The standard for reviewing interest arbitration awards is
well established.

We will not vacate an award unless the

appellant demonstrates that: (1) the arbitrator failed to give
“due weight” to the subsection 16g factors judged relevant to the
resolution of the specific dispute; (2) the arbitrator violated
the standards in N.J.S.A. 2A:24-8 and -9; or (3) the award is not
supported by substantial credible evidence in the record as a
whole.

Teaneck Tp. v. Teaneck FMBA, Local No. 42, 353 N.J.

Super. 298, 299 (App. Div. 2002), aff’d o.b. 177 N.J. 560 (2003),
citing Cherry Hill Tp., P.E.R.C. No. 97-119, 23 NJPER 287 (¶28131
1997).

Because the Legislature entrusted arbitrators with

weighing the evidence, we will not disturb an arbitrator’s
exercise of discretion unless an appellant demonstrates that the
arbitrator did not adhere to these standards.

Teaneck, 353 N.J.

Super. at 308-309; Cherry Hill.
Arriving at an economic award is not a precise mathematical
process.

Given that the statute sets forth general criteria

rather than a formula, the treatment of the parties’ proposals
involves judgement and discretion and an arbitrator will rarely
be able to demonstrate that an award is the only “correct” one.
See Borough of Lodi, P.E.R.C.
1998).

No. 99-28, 24 NJPER 466 (29214

Some of the evidence may be conflicting and an

arbitrator’s award is not necessarily flawed because some pieces
of evidence, standing alone, might point to a different result.
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Lodi.
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Therefore, within the parameters of our review standard,

we will defer to the arbitrator’s judgment, discretion and labor
relations expertise.

City of Newark, P.E.R.C. No. 99-97, 25

NJPER 242 (¶30103 1999).

However, an arbitrator must provide a

reasoned explanation for an award and state what statutory
factors he or she considered most important, explain why they
were given significant weight, and explain how other evidence or
factors were weighed and considered in arriving at the final
award.

N.J.S.A. 34:13A-16g; N.J.A.C. 19:16-5.9; Lodi.

We begin with the folding in of holiday pay into base
salary.

Some background on the current structure and payment of

holiday pay is necessary.

Police officers must work on holidays

since they do not work a traditional Monday to Friday schedule
and are required to provide police services on a 24/7 basis.
This results in police officers working more days than
traditional schedule employees.

Fort Lee police officers

currently receive 13 paid holidays pursuant to Article VII and
Appendix B of the parties’ 2003-2006 agreement.

The current

practice is that officers are paid for their unused holidays in
December.

While the language of the agreement gives officers an

option to receive time off or pay, the vast majority of officers
elect to receive 13 days of pay.

Police officers may or may not

actually work on all 13 holidays.

They do not get the time off
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unless they are scheduled off on the holiday.

(Arbitrator’s

decision at 85).
The value of holiday compensation is calculated by dividing
an officer’s annual salary by the required annual hours to
determine the hourly rate.

The 13 holidays equal 104 hours.

This is equal to 5% of the annual work year of 2080 hours.
(Arbitrator’s decision at 86).
The Borough asserts that in awarding that holiday pay be
folded into base salary, the arbitrator ignored:
the outrageous and unconscionable increase,
the Borough’s almost flawless pattern of
settlement with the non-police unions;
ignored the issue of the Borough’s ability to
pay, ignored massive State mandated pension
contribution increases, ignored the actual
economic cost-out of the holiday pay and its
effect on overtime, longevity and compounding
costs, ignored Borough evidence, and failed
to provide a reasonable and consistent
explanation of the basis of the award.
(Brief at 18)3/
We are unpersuaded by the Borough’s argument that the
arbitrator ignored the economic cost of the holiday pay fold-in.
The arbitrator acknowledged that folding holiday pay into base
pay involved increased overtime costs and pension contributions.
Using one of the Borough’s exhibits (B-11), the arbitrator

3/

We deny the Board’s request to include a February 20, 2009
letter from the Division of Pensions and Benefits that could
not have been considered by the arbitrator, whose record
closed on April 23, 2008. With regard to the Borough’s
position that the Commission and the Division should jointly
decide this appeal, see footnote 2.
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calculated the additional cost of overtime over the course of the
contract, both with and without the holiday pay fold-in.

The

arbitrator used the Borough’s own calculation to confirm that the
increase in the hourly rate is 5%, and the arbitrator assumed
that with the holiday fold-in, the increase in holiday pay is 5%.
(Arbitrator’s decision at 84, 87-88).
The arbitrator identified the initial increase to overtime
costs as being 5%, the value of the increase in base salary.

He

acknowledged that the actual increase will be above 5% because of
the compounding of holiday pay on an officer’s longevity pay, and
estimated the range to be between 3% and 15%.

While the

arbitrator acknowledged that the total cost of overtime
calculations, based on 20,000 annual overtime hours (as estimated
by the Borough) could not be confirmed, he balanced the impact of
the inclusion of holiday pay in base salary on overtime by
awarding below average salary increases; by reducing the annual
cost of the increases by “split” raises; by awarding a
significantly less costly salary schedule for new hires; and by
awarding the Borough’s health care proposal.

(Arbitrator’s

decision at 88-89).
With regard to the Borough’s assertion that the arbitrator
ignored the effect of the fold-in of holiday pay on pension
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contributions, the award proves otherwise.4/

Relying on a

Borough exhibit (B-11), the arbitrator identified the additional
cost of increased pension costs with the holiday pay fold-in for
2009 and 2010.

He set forth the awarded salary increases for

2008, and noted that the new base salary was the same under the
awarded salary increases as it was under the Borough’s
proposal.5/

He acknowledged that in 2009, base salary would

increase by 5%, and noted that the amount of the increase, with
the 3.5% increase awarded in 2009, would be the same amount of
holiday pay that the Borough would be obligated to pay under the
terms of the 2003-2006 contract.

Factoring in the higher pension

contributions, based on data from the Division of Pensions and
Benefits website, the arbitrator noted the Borough’s annual
pension contribution rate, and the increase in the rate that
would occur on April 1, 2009.

Using those figures, he calculated

the additional cost in pension contributions to the Borough for

4/

Although the arbitrator factored in the increased cost to
the Borough for pension contributions, he unequivocally
stated that he made no finding that holiday pay is
creditable for pension purposes, since only the Division of
Pensions and Benefits can make such a determination. The
arbitrator, however, felt obligated to cost out the impact
given the long history of holiday pay being considered
creditable in the form that he awarded.

5/

Although the Borough argues that the arbitrator failed to
consider the effect of the fold-in of holiday pay on
longevity and the compounding costs, the arbitrator noted
several times in the award that neither party submitted
salary data on step movement and longevity.
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holiday pay, calculated the total cost to the Borough in 2009 for
increased pension contributions, and noted that it was consistent
with the Borough’s own calculations.

The arbitrator acknowledged

that the figures were approximate since the calculations do not
take into account resignations, retirements, promotions or
additional new hires.

The arbitrator again stressed that he

balanced the financial impact of the inclusion of holiday pay in
base salary by awarding below-average salary increases; reducing
the annual costs of such salary increases by “split” raises;
awarding a significantly less costly salary schedule for new
hires; and awarding the Borough’s health care proposal.

He found

that all of those components of the award would offset the
increased cost of higher pension contributions.

(Arbitrator’s

decision at 89-90).
The arbitrator applied the traditional arbitration principle
that a party seeking a change in an existing term or condition of
employment has the burden of showing a need for such change.

We

are unpersuaded by the Borough’s assertion that the PBA did not
meet its burden in showing a need for holiday pay to be folded
into base salary.

As acknowledged by the arbitrator in his

award, the inclusion of holiday pay into base salary was
supported by the exhibits in the record that showed that a large
number of municipalities in Bergen County include holiday pay in
base salary.

A review of the PBA and Borough exhibits shows that
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75% of the jurisdictions cited include holiday pay in base
salary.

(Arbitrator’s decision at 84).

We are also unpersuaded by the Borough’s assertion that the
arbitrator did not consider the overall compensation factor.

The

arbitrator noted that this factor was given considerable weight
in his analysis of the Borough’s health care proposal and the
PBA’s holiday pay proposal.

He found the terms of the award were

consistent with other external settlements in Bergen County and
throughout the State, and maintained a consistent level of
benefits.
The Borough also asserts that the arbitrator failed to
consider the financial impact on the governing unit, its
residents and taxpayers.

However, the arbitrator provided a

reasoned analysis on this factor, noting that his findings with
regard to the lawful authority of the employer also apply to the
financial impact on the governing unit.

The arbitrator

highlighted that his awarded salary increases cost less than the
Borough’s proposed salary increases in all four years of the
contract.

He also noted that the Borough proposed a 16% salary

increase over four years, whereas his award provides for a 15%
increase over four years.

Based on the new salary schedule for

new hires, effective January 1, 2009, the arbitrator projected
savings to the Borough of nearly $80,000 in cumulative earnings
as each new officer progresses through the steps of the salary
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The arbitrator estimated, based on

past hiring patterns, that with the new salary schedule the
Borough could save nearly $1 million in cumulative earnings as
new officers move through the salary guide with the two extra
steps.

The arbitrator also noted that he awarded the Borough’s

health care proposal, which he found would save the Borough
$125,000 annually in 2009 and 2010.

He concluded that the

combination of reduced salary increases and reduced salary
payouts and the award of a new salary schedule will offset the
impact of the inclusion of holiday pay in base salary.

The

arbitrator found no evidence that the terms of the award will
cause the Borough to approach the limits of its financial
authority or violate the constraints in N.J.S.A. 34:12A-16g(1),
(5) and (9).

(Arbitrator’s decision at 98-99).

The Borough criticizes the arbitrator for failing to take
into account the recent downturn in the economy and its impact on
the State and local governments.

It has included in its appendix

copies of numerous newspaper articles and Bureau of Labor
Statistics reports from December 2008 and January 2009, many of
which were published after the arbitrator issued his award.

The

arbitration hearing in this case took place on February 14, 2008.
The record closed on April 23, 2008.

We will not fault an

arbitrator for failing to consider evidence not in the record,
particularly evidence that did not exist before he issued his
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Nothing in our rules prohibits a party from seeking

special permission of the arbitrator to introduce new factual
material should circumstances change significantly after a record
closes.

N.J.A.C. 19:16-5.7(a) and (d) (conduct of proceeding

under exclusive control of arbitrator; arbitrator may grant
special permission to introduce new factual material in posthearing briefs).

On August 27, 2008, the arbitrator denied the

Borough’s request to introduce four rebuttal exhibits and
evidence.

However, the Borough did not seek special permission

to appeal that determination.

Nor has it explained what those

exhibits were, their relevance, or whether they bear on the state
of the economy.
Next, we turn to the Borough’s assertion that the arbitrator
“ignored uncontroverted evidence that the Borough’s health
insurance plan provides more and better coverage to PBA members.”
The arbitrator provided a comprehensive analysis and comparison
of the plans and the resulting cost savings to the Borough.

The

award set forth the history of the provision of health benefits
for Borough employees, and noted that until July 2006, health
benefits for Borough employees were provided by the New Jersey
State Health Benefits Program (“SHBP”).

The Borough then moved

from the SHBP to Horizon Blue Cross Blue Shield of New Jersey,
where unit members elected to enroll in a Traditional Plan or a
Direct Access Plan.

Civilian employees were enrolled in a
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Since the

Borough proposed that unit members move to the civilian plans,
the arbitrator compared the PBA Direct Access plan to the
civilian Direct Access plan, and noted that the comparison shows
nearly identical plans, except the civilian plan covers 80% of
out-of-network expenses and the PBA plan covers 70% of out-of
network expenses, and the prescription co-pays are higher in the
civilian plan.

He also found the PBA Traditional Plan to be

nearly identical to the civilian Traditional Plan, but noted the
following differences: under the PBA Traditional Plan, the outof-pocket maximum is $400 for an individual and $800 for a
family; under the civilian Traditional Plan, the out-of-pocket
maximum is $1000 for an individual and $2000 for a family; the
deductibles are $100/$200 under the PBA Traditional plan and
$300/$600 under the civilian Traditional Plan.

The arbitrator

also noted that movement from the PBA Traditional Plan to the
civilian Direct Access plan would involve cost saving measures
for the member.

The Borough rejects the notion that the award of

its health benefits proposal was a “give back” from the PBA.
Whether it was or was not, a certification from David J. Vozza,
President of the Vozza agency, an insurance and consulting
company retained by the Borough, states that movement of the PBA
members to the civilian plans would generate $124,558 annualized
savings for the Borough based on the current enrollment of the
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(Vozza Certification at 4, ¶12).

The arbitrator used

that figure in offsetting the costs of the inclusion of holiday
pay in base salary.6/
The Borough also asserts that the arbitrator failed to
consider the continuity and stability of employment.

However,

the award shows that this factor was assigned considerable weight
in the awarding of a new salary schedule for new hires.

The

arbitrator found the cumulative salary savings generated by the
new salary schedule to the Borough also benefits the negotiations
unit as a whole.

He found police officer salaries in Bergen

County to be very competitive, and that Bergen County police
officers are the highest in the state.

Considering that, he

found that the current salary schedule that allows movement to
the maximum step in four to five years will eventually undermine
the ability of the parties to negotiate salaries for maximum step
police officers since a significant expenditure of available
funds will be needed to pay less experienced officers high
salaries.

The arbitrator crafted the salary schedule in an

effort to avert problems for the parties in future negotiations
and to ensure that experienced officers continue to receive
competitive salary increases.

6/

The arbitrator found that the

Even though the cost of health benefits continues to rise,
the award of the Borough’s proposal means that the Borough
will have to spend $124,588 less annually than it would have
had to without the award of its proposal.
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modifications to the salary schedule will give the Borough
considerable savings that will offset the cost of senior police
officer salaries, maintaining a competitive salary and the
continuity and stability of employment that is essential to a
productive and effective police department.

These changes will

not impact the Borough’s ability to recruit and retain police
officers since the maximum salaries will remain the same on both
salary schedules. (Arbitrator’s decision at 101).
The Borough also contends that the arbitrator failed to
consider the cost of living.

However, the arbitrator

acknowledged that while the awarded base salary increases are
moderately higher than the increases in the cost of living in
2007 and 2008, he found that they provide for an acceptable
increase in real earnings that must be measured against the
continued delivery of quality services by the Borough’s police
officers.

The arbitrator also highlighted that the Borough’s

final offer was above the Consumer Price Index in 2008.

He found

that the award provides for base salary increases that over the
full term of the award will allow for a modest increase in real
earnings consistent with historical trends.

(Arbitrator’s

decision at 100).
With regard to the legal representation plan, the decision
finds that while the PBA and the Borough may disagree about the
contract language for the benefit, the parties appear to agree on
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the major component of providing a $150 payment for each unit
member annually for the purchase of legal defense insurance.

The

arbitrator awarded such a payment effective January 1, 2009.

He

noted that this issue has been the subject of grievances and
arbitrations in the past and that the parties desire to avoid
disputes on the issue in the future.

The arbitrator remanded the

issue to the parties for development of the procedures for
implementation of the legal defense insurance.

He retained

jurisdiction to issue a final and binding decision in the event
the parties fail to agree on the final language within 30 days of
receipt of the award.

Given the arbitrator’s willingness to give

the parties an opportunity to resolve the issue, and his clear
statement that he retained jurisdiction in the event attempts
failed, the Borough’s argument that the award should be vacated
because it does not comply with N.J.S.A. 2A:24-8 is unavailing.
We are unpersuaded by the Borough’s objection that the
revised salary schedule was not proposed by either party.

An

award is not invalid if the arbitrator goes outside the parties’
proposals on an issue in dispute.

Hudson Cty. Prosecutor,

P.E.R.C. No. 98-88, 24 NJPER 78 (¶29043 1997).

Salary, and

therefore salary schedules, was an issue in dispute.

The Borough

also asserts, however, that award incorrectly projects $1 million
in savings to the Borough from the revised salary schedule and
that the decision incorrectly states that the new salary guide
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balances, in part, the fold-in of holiday pay into base wages.
Using evidence submitted into the record establishing that 12
police officers were hired between January 2005 and January 2007,
the arbitrator approximated that the Borough could realize nearly
$1 million in cumulative savings if the same number of officers
was hired between January 2009 and January 2011 (assuming an
approximate savings of $80,000 in cumulative earnings as each of
the 12 new officers progresses through the steps of the salary
schedule to maximum).

The savings result from a lower starting

salary and lower incremental costs resulting from the additional
years it takes to get to maximum.

(Arbitrator’s decision at 92).

The arbitrator projected a $1 million savings based, in part, on
the Borough’s hiring 12 new officers during the last two years of
the award.

However, the Borough correctly argues that the

evidence indicated that a hiring freeze began in 2008.

The

arbitrator determined that the holiday pay fold-in was offset by
the new salary schedule, below-average and delayed wage
increases, and the award of the Borough’s health insurance
proposal.

However, the arbitrator’s decision did not address the

impact of the hiring freeze.

Accordingly, we will remand this

issue to the arbitrator to address the projected savings of the
new salary steps in light of the Borough’s hiring freeze.
The Borough asserts that the arbitrator failed to consider
comparability of the wages, salaries, hours and conditions of
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A review of the award shows that the arbitrator

provided an analysis of comparability of salary increases to
other police officers in similar jurisdictions.

The arbitrator

found that all of the data on annual salary increases in 2007,
2008, 2009 and 2010 was supportive of the Borough’s salary
proposal and the awarded salary increases, and not the PBA’s
salary proposal.

The arbitrator also highlighted that the

awarded salary increases are 1/2 of 1% less than the Borough’s
settlement with other organized employees, noting that the
Borough achieved a settlement with a negotiations unit
representing blue collar, white collar, and department heads that
provided for 3% salary increases on January 1, 2007 followed by a
1% increase on July 1, 2007.

(Arbitrator’s decision at 91-92).

However, the arbitrator did not provide an analysis of
comparability to private and public sector employment in general,
or explain why such a comparison is not relevant.

Accordingly,

we will also remand the award for a more thorough analysis on the
issues of comparability to private and public sector employment
in general.
We direct the arbitrator to issue a supplemental decision
addressing the remanded issues and, where appropriate, to modify
his award no later than 30 days from the date of this decision.
The Borough shall have seven days to file a supplemental brief
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addressing the supplemental decision.

The PBA shall have seven

days to file a response to any supplemental brief filed.
ORDER
The award is remanded to the arbitrator to issue a
supplemental decision addressing the projected savings from the
new salary schedule and comparability to private and public
sector employment in general and, if appropriate, to modify his
award no later than 30 days from the date of this decision.

The

parties may file briefs in response to the supplemental decision
consistent with this opinion.

The award is stayed pending

issuance of the arbitrator’s supplemental decision.
BY ORDER OF THE COMMISSION
Chairman Henderson, Commissioners Branigan, Buchanan, Fuller and
Joanis voted in favor of this decision. None opposed.
Commissioner Colligan recused himself. Commissioner Watkins was
not present.
ISSUED:

May 28, 2009

Trenton, New Jersey

P.E.R.C. NO. 2009-28
STATE OF NEW JERSEY
PUBLIC EMPLOYMENT RELATIONS COMMISSION
In the Matter of
BOROUGH OF PARAMUS,
Respondent,
-and-

Docket No. IA-2008-060

PBA LOCAL 186,
Petitioner.
SYNOPSIS
The Chairman of the Public Employment Relations Commission
denies an application for special permission to appeal an
interlocutory ruling of an interest arbitrator filed by the
Borough of Paramus. The arbitrator ruled that the formal
arbitration proceeding with PBA Local 186 would be limited to the
issues listed on the interest arbitration petition, which include
wages, but not an employee contribution to medical benefits. The
Chairman finds that within the framework of the interest
arbitration statute and regulations, the arbitrator carefully
considered the Borough’s arguments and did not abuse his
discretion in rejecting those arguments. The Chairman notes that
the net economic effect of a wage giveback as a contribution
toward medical benefits is the same as a lower across-the-board
wage increase and that the PBA has no objection to the Borough
adjusting its wage proposal accordingly.
This synopsis is not part of the Commission decision. It
has been prepared for the convenience of the reader. It has been
neither reviewed nor approved by the Commission.

P.E.R.C. NO. 2009-28
STATE OF NEW JERSEY
BEFORE THE PUBLIC EMPLOYMENT RELATIONS COMMISSION
In the Matter of
BOROUGH OF PARAMUS,
Respondent,
-and-

Docket No. IA-2008-060

PBA LOCAL 186,
Petitioner.
Appearances:
For the Respondent, Herten, Burstein, Sheridan,
Cevasco, Bottinelli, Litt & Harz, L.L.C., attorneys
(Steven B. Harz and Daniel C. Ritson, on the brief)
For the Petitioner, Loccke, Correia, Schlager, Limsky &
Bukosky, attorneys (Richard D. Loccke, on the brief)
DECISION
On December 8, 2008, the Borough of Paramus requested
special permission to appeal an interlocutory ruling of an
interest arbitrator.

The arbitrator ruled that the formal

arbitration proceeding would be limited to the issues listed on
the interest arbitration petition.

On December 10, PBA Local 186

filed a response opposing the request.

I deny the Borough’s

request.1/
The PBA filed its interest arbitration petition on February
6, 2008.

1/

The PBA listed seven issues in dispute: wages,

In light of this ruling, the Borough’s request for a stay of
the arbitration hearing scheduled for December 15, 2008 need
not be considered.
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compensatory time bank, holidays, longevity, clothing, court
time, and higher education.
N.J.A.C. 19:16-5.5(a) requires that a non-petitioning party,
in this case the Borough, file a response to the interest
arbitration petition within 14 days of receipt of a notice of
filing.

The response must set forth “[a]ny additional unresolved

issues to be submitted to arbitration.”
On February 29, the Borough filed its response.

It stated

that: “[t]he Borough is currently unaware of any additional
unresolved issues between the parties.”
N.J.A.C. 19:16-5.7(f) provides that at least ten days before
the interest arbitration hearing, the parties shall submit to the
arbitrator their final offers on each issue in dispute.

The

arbitrator may accept a revision of such offer at any time before
the arbitrator takes testimony, or, if the parties agree and the
arbitrator approves, before the close of the hearing.
On June 30, 2008, the Borough submitted a final offer on the
seven issues listed on the PBA’s petition plus an additional
issue -- medical coverage.

On that issue, the Borough proposed

that employees contribute 1.5% of base salary yearly.

That

proposal was separate from the Borough’s proposal for a 3.5%
across-the-board wage increase.
At the commencement of the formal interest arbitration
hearing on November 14, 2008, the PBA objected to consideration

P.E.R.C. NO. 2009-28

3.

of the Borough’s medical coverage proposal.

The PBA argued that

the issue was not on the list of issues submitted by the PBA in
its initial petition, nor added by the Borough in its response to
the petition.

The parties then filed briefs with the arbitrator

on the motion.
On December 1, 2008, the arbitrator granted the PBA’s motion
and ruled that the issues to be submitted to formal arbitration
are limited to those issues listed on the PBA’s initial petition.
The arbitrator stated that N.J.A.C. 19:16-5.5 is clear and
unambiguous.

The arbitrator considered the Borough’s argument

that the medical care issue is very important to the Borough and
that it has been a continuous topic in the mediation phase of the
arbitration.

However, he concluded that it has been long

established that without mutual agreement, an issue not listed in
the petition or response may not be included for consideration in
the formal proceeding -- to hold otherwise would violate the
rules and open the door for either side to continuously propose
additional issues and harm the arbitration process.
N.J.A.C. 19:16-5.17 authorizes the Commission to review
interim orders of interest arbitrators.

The Commission exercises

that authority sparingly, in the interests of justice or for good
cause shown.

Middlesex Cty., P.E.R.C. No. 97-63, 23 NJPER

17(¶28016 1996).

N.J.A.C. 19:16-5.17(c) gives the Chairman

authority to grant or deny special permission to appeal.
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An arbitrator has the authority to relax N.J.A.C.
19:16-5.5(a) and (b) to permit a respondent to submit proposals
on issues not listed in the interest arbitration petition or in a
timely response.

See N.J.A.C. 19:10-3.1 (a) and (b); Middlesex

Cty., P.E.R.C. No. 98-46, 23 NJPER 595 (¶28293 1997).

The

Commission defers to the arbitrator’s decision to admit or
exclude additional issues unless it finds an abuse of discretion.
See Middlesex Cty., P.E.R.C. No. 98-46 (establishing this
standard and affirming arbitral decision to exclude additional
issues); see also Borough of Allendale, P.E.R.C. No. 98-27, 23
NJPER 508 (¶28248 1997); Borough of Bogota, P.E.R.C. No. 98-104,
24 NJPER 130 (¶29066 1998) (affirming arbitrator decisions to
exclude additional issues).
The Borough characterizes its “medical coverage” proposal as
a “wage giveback.”

It asserts that this issue was raised before

the interest arbitration petition was filed and has been the most
significant issue in dispute.

It argues that it reasonably

assumed that for purposes of the petition and response, “wages”
included the issue of a wage giveback.

The Borough also argues

that the arbitrator abused his discretion by not relaxing the
rules to prevent an injustice.
The PBA argues that the arbitrator properly applied the rule
and Commission precedent.

It adds that:

[i]f all the Employer wants is an adjustment
to its wage position then there is no
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opposition from the PBA. Wages are clearly
an issue in the Interest Arbitration
proceeding. . . . Wages are clearly “in
play” in this proceeding and certainly may be
the subject of each party’s submission.
I am satisfied that, within the framework of the interest
arbitration statute and regulations, the arbitrator carefully
considered the Borough’s arguments and did not abuse his
discretion in rejecting those arguments.

I particularly note

that the net economic effect of a wage giveback as a contribution
toward medical benefits is the same as a lower across-the-board
wage increase and that the PBA has no objection to the Borough
adjusting its wage proposal accordingly.

For these reasons, I

deny special permission to appeal.
ORDER
The request of the Borough of Paramus for special permission
to appeal the interlocutory ruling of an interest arbitrator is
denied.
BY ORDER OF THE COMMISSION

__________________________
Lawrence Henderson
Chairman
ISSUED:

December 11, 2008

Trenton, New Jersey

P.E.R.C. NO. 2009-23
STATE OF NEW JERSEY
BEFORE THE PUBLIC EMPLOYMENT RELATIONS COMMISSION
In the Matter of
BOROUGH OF POMPTON LAKES,
Respondent,
-and-

Docket No.

IA-2007-055

POMPTON LAKES PBA LOCAL NO. 161,
Charging Party.
SYNOPSIS
The Public Employment Relations Commission affirms an
interest arbitration award on remand. The PBA had appealed only
the health insurance portion of the initial award. The
Commission concluded that the initial award did not adequately
explain his reasons for awarding the health benefit change under
the statutory factors and vacated and remanded the case to the
arbitrator to provide a reasoned explanation for his award. The
Commission finds that in his second decision, the arbitrator
adequately explained his reasons for awarding the health benefit
change under the subsection 16g factors.
This synopsis is not part of the Commission decision. It
has been prepared for the convenience of the reader. It has been
neither reviewed nor approved by the Commission.
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STATE OF NEW JERSEY
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In the Matter of
BOROUGH OF POMPTON LAKES,
Respondent,
-and-

Docket No.

IA-2007-055

POMPTON LAKES PBA LOCAL NO. 161,
Charging Party.
Appearances:
For the Respondent, Struble Ragno, attorneys (Joseph J.
Ragno, Jr., of counsel)
For the Charging Party, Loccke, Correia, Schlager,
Limsky & Bukosky, attorneys (Richard D. Loccke, of
counsel)
DECISION
On August 13, 2008, Pomption Lakes PBA Local No. 161
appealed an interest arbitration award involving a unit of
approximately 25 police officers employed by the Borough of
Pompton Lakes.

See N.J.S.A. 34:13A-16f(5)(a).

The award was

issued by the interest arbitrator after a remand of an initial
award.

P.E.R.C. No. 2008-58, 34 NJPER 90 (¶38 2008) (“Pompton

Lakes I”).

We affirm the second award.

In the initial award, the arbitrator awarded a four-year
contract with wage increases of 4% in the first year and 4.25% in
the remaining three years.

He also awarded premium sharing for
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the first time for employees choosing certain health insurance
plans.
The employer had proposed to continue providing fully-paid
health care benefits by paying the full premium cost of NJ PLUS
for all levels of coverage.

If a unit member decided to choose

another plan, the member would be responsible for the additional
premium above the cost of NJ PLUS.

In addition, the Borough

offered an opt-out provision at 50% of the NJ PLUS rate for any
member with another bona fide health care plan.

The PBA opposed

any change in the existing benefit.
Under the arbitrator’s initial award, only NJ PLUS and the
Aetna HMO would be provided without cost.

Employees choosing a

plan with a higher premium would be required to pay the
difference.

No extra credit would be given if the cost of the

Aetna HMO falls below that of NJ PLUS.
The standard for reviewing interest arbitration awards is
well established.

We will not vacate an award unless the

appellant demonstrates that: (1) the arbitrator failed to give
“due weight” to the subsection 16g factors judged relevant to the
resolution of the specific dispute; (2) the arbitrator violated
the standards in N.J.S.A. 2A:24-8 and -9; or (3) the award is not
supported by substantial credible evidence in the record as a
whole.

Teaneck Tp. v. Teaneck FMBA, Local No. 42, 353 N.J.

Super. 289, 299 (App. Div. 2002), aff’d o.b. 177 N.J. 560 (2003),
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citing Cherry Hill Tp., P.E.R.C. No. 97-119, 23 NJPER 287 (¶28131
1997).

Because the Legislature entrusted arbitrators with

weighing the evidence, we will not disturb an arbitrator’s
exercise of discretion unless an appellant demonstrates that the
arbitrator did not adhere to these standards.

Teaneck, 353 N.J.

Super. at 308-309; Cherry Hill.
The PBA appealed only the health insurance portion of the
initial award arguing that it was not supported by substantial
credible evidence in the record as a whole; failed to give due
weight to certain subsection 16g factors; and failed to apply
subsection 16c.

In Pompton Lakes I, we concluded that the

arbitrator did not adequately explain his reasons for awarding
the health benefit change under the statutory factors.

We

vacated the award and remanded the case to the arbitrator to
provide a reasoned explanation for his award and to state what
statutory factors he considered most important, explain why they
were given significant weight, and explain how other evidence or
factors were weighed and considered in arriving at the final
award.
On July 23, 2008, the arbitrator issued his second award.
He considered each of the nine statutory factors and explained
which of the facts were of the greatest importance and which he
considered not to have a great bearing on this dispute.
briefly summarize that analysis.

We
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The interests and welfare of the public.

The

arbitrator considered this factor to be of great importance
because this is basically a financial matter, but one that could
affect the loyalty and performance of this key group of
employees.
2.

Comparison of the wages, salaries, hours and conditions

of employment . . . with . . . employees performing the same or
similar services and with other employees generally.

The

arbitrator found that neither party made comparisons to private
sector employees and that the health insurance issue is isolated
from his salary award, which the parties have accepted.
3.

The overall compensation presently received . . . .

The arbitrator found the overall compensation factor to be of
great importance in the original decision, but not for the
remaining issue of health benefits alone.
4.

Stipulations of the parties.

There were none.

5.

The lawful authority of the employer.

The arbitrator

found that nothing in the resolution of this dispute would impact
this factor.
6.

The financial impact on the governing unit, its

residents and taxpayers.

The arbitrator found this factor to be

of great importance because of the long-range potential impact of
costs related to health care.
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The cost of living.

5.
The arbitrator stated that neither

party expressed a position based on cost of living changes.
8.

The continuity and stability of employment . . . .

The

arbitrator stated that the single element of the award that could
provoke some disenchantment would be the changes in health care
insurance plans.

He found this factor to be of moderate concern

and stated that it had to be considered along with the interests
and welfare of the public.
9.

Statutory restrictions imposed on the employer.

The

arbitrator stated that the resolution of the health care issue
would not materially impact on the employer’s ability to contain
expenditures within those guidelines.
In his discussion, the arbitrator explained that his
decision was based on the record as well as evaluations of likely
long-term effects based on past trends.

He stated that the PBA

refused to compromise on the issue of health benefits, claiming
that the award of the employer’s proposal for employee
contributions to the premiums of certain health plans would
substantially limit employees’ free choice as to providers of
health services and require employees to change doctors with whom
they had established relationships.

The arbitrator explained

that he was not able to produce precise data about the future
costs of health insurance, but thought that he had made sound
judgments as to the probability of insurance costs likely
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continuing to rise at rates faster than the cost of living or
wages.
The arbitrator dealt in some detail with the Borough’s need
for greater attention to its fiscal health.

He noted that its

pension contributions had increased; assessed valuations had
risen only 8.5% between 2002 and 2007; the net asset valuation of
real property improved only 1.9% from 2004 to 2007 and the
increase from 2005 to 2007 was just over .5%; and the balance
remaining after transfers deteriorated from $1,580,893 in 2002 to
$378,105 in 2007.

The arbitrator also noted that three employees

would be returning to work after long suspensions with costs
upwards of $200,000 plus the addition of their salary and
benefits to the payroll.

The testimony of the Borough’s

Financial Officer added to the arbitrator’s conclusion that
significant attention should be given to the interests and
welfare of the public and the financial impact on the government
and the taxpayers.
The arbitrator also noted that between 2002 and 2007, the
property tax rate increased 31% and that the Borough has little
prospect of large new ratables.

He concluded that the economic

future was beginning to look bleak; costs were rising; sources of
income falling; cash balances were dropping dramatically to a
dangerously low level; and significant new expenses were
threatening.
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Given these conclusions, the arbitrator looked to savings in
the area of health benefits, subject to the Borough’s
determination to continue a policy of providing at least one
fully-paid health insurance plan.

The arbitrator explained that

total health insurance costs had increased 73% from 2002 to 2007.
The Borough’s proposal to provide only NJ PLUS at no cost would
have reduced its annual cost by $63,264 or 22.5%.

This saving

would be equivalent to a reduction of 2.94% of the combined cost
of payroll and health insurance for these officers or 3.4% of
just payroll costs in 2006.
The arbitrator did not award the Borough’s proposal.
However, his award would save approximately $60,000 in the first
year and $75,000 in the following year and would substantially
offset the basic wage increases awarded.
The arbitrator found that from 2002 to 2007, the rate for
the Traditional Plan increased $138%, while the increase for NJ
PLUS was 98%.

Because the base rate for the Traditional Plan was

higher than the NJ PLUS plan in 2002, the cost growth in dollars
was more than the 40 percentage points would suggest.

As for

future cost increases, the arbitrator stated that NJ PLUS and
Aetna could be expected to continue their record of more
efficient services and lower costs.
As for quality of services, the arbitrator found nothing to
suggest that the Aetna HMO is not the equivalent of the Cigna
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HMO, for which employees would now be required to pay a portion
of the premium.

He further detailed the many ways he found NJ

PLUS to be equal to or better than the Traditional Plan.

The

arbitrator found that the change in the health plan will not have
a major impact on employees except as to choice of providers.

He

concluded that the threat to the Borough’s fiscal foundations
outweighed the inconvenience and resistance to change affecting
some employees.

Finally, the arbitrator stated that the

substance of the PBA’s positions was considered and that the
relative position of these employees as contrasted with the
comparable group will not change appreciably.

Their top pay will

remain ahead of the vast majority of those communities and their
benefits will be very comparable.
The PBA argues that the record lacks the factual detail
necessary to calculate the cost of the health benefits proposal.
It further argues that the record lacks any supportive
comparability data upon which assessments can be made.

The PBA

asserts that the Borough is simply attempting to achieve a form
of “beachhead” and get through arbitration what does not exist
elsewhere.

Finally, the PBA contends that because the State

Health Benefits Program has eliminated the Traditional Plan and
NJ PLUS and replaced them with NJ DIRECT 10 and 15, the
arbitrator’s award cannot be implemented.

Finally, the PBA

argues that certain “misplaced” comments in the arbitration award
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suggest a loss of objectivity and require that any remand be to a
different arbitrator.
The Borough responds that it proposed to continue paying the
full cost of NJ PLUS and to offer several richer plans with
employees paying any additional premium.

The Borough recounts

the evidence on costs of the current plans and recent increases
in those costs.

It states that the arbitrator was provided with

a recent arbitration award from the Borough of Ringwood that
provided for a substantially similar health care provision and
dozens of contracts of other municipalities.

It states that

neither party produced testimony or evidence about health care
premiums of other municipalities presumably because premiums
under the State Health Benefits Program are set by the Program.
As for internal comparability, the Borough states that neither
party argued this point in arbitration, but that there is only
one other negotiations unit in the Borough; that unit is in
negotiations; and the Borough has offered the same proposal.
The Borough asserts that the arbitrator awarded the
substance of its proposal and expanded upon it.

It contends that

the arbitrator carefully reviewed the historical data supporting
the Borough’s claim that health care costs were rising
exorbitantly and that excellent coverage could be provided at no
cost to employees.

It concludes that the arbitrator determined

that the Borough’s position was reasonable and factual.
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The Borough argues that the PBA has failed to satisfy any
plausible showing that the arbitrator violated N.J.S.A. 2A:24-8
or 9 or failed to comply with the requirements of our initial
decision.

Finally, the Borough contends that the award can now

be implemented more easily because there are fewer plans from
which to now choose.

According to the Borough, NJ DIRECT 15

effectively replaces NJ PLUS; Aetna remains an offered plan; and
NJ DIRECT 10 or Cigna are available for a premium cost at the
expense of the employee.
As we outlined above, the arbitrator has now addressed each
statutory factor and explained its relevance and weight.

He has

explained his analysis of the Borough’s current economic
situation.

He has examined the costs of health benefits and

projected, to the extent possible, the future costs of the
different plans.

While the arbitrator did not provide a detailed

explanation about internal and external comparability on the
health benefits issue, the Borough has explained without
contradiction that the parties did not present evidence or
argument on those considerations.
We conclude that the arbitrator has complied with his
requirements under the statute and as outlined in our initial
decision.

Within the parameters of our review standard, we defer
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to the arbitrator’s judgment, discretion, and labor relations
expertise.1/
ORDER
The arbitrator’s award is affirmed.
BY ORDER OF THE COMMISSION
Chairman Henderson, Commissioners Branigan, Buchanan, Fuller,
Joanis and Watkins voted in favor of this decision. None
opposed.
ISSUED:

November 25, 2008

Trenton, New Jersey

1/

Given this result, the PBA’s request to remand to another
arbitrator is moot.

P.E.R.C. NO. 2008-58
STATE OF NEW JERSEY
BEFORE THE PUBLIC EMPLOYMENT RELATIONS COMMISSION
In the Matter of
BOROUGH OF POMPTON LAKES,
Respondent,
-and-

Docket No.

IA-2007-055

POMPTON LAKES PBA LOCAL NO. 161,
Charging Party.
SYNOPSIS
The Public Employment Relations Commission vacates an
interest arbitration award and remands the matter to the
arbitrator for reconsideration. The arbitrator awarded a fouryear contract with wage increases of 4% in the first year and
4.25% in the remaining three years. He also awarded premium
sharing for the first time for employees choosing certain health
insurance plans. The PBA has appealed only the health insurance
award arguing that it is not supported by substantial credible
evidence in the record as a whole; fails to give due weight to
certain subsection 16g factors; and fails to apply subsection
16c. The Commission, concluding that the arbitrator did not
adequately explain his reasons for awarding the health benefit
change under the statutory factors, vacates the award and remands
to the arbitrator for a more thorough application of the
statutory factors.
This synopsis is not part of the Commission decision. It
has been prepared for the convenience of the reader. It has been
neither reviewed nor approved by the Commission.
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STATE OF NEW JERSEY
BEFORE THE PUBLIC EMPLOYMENT RELATIONS COMMISSION
In the Matter of
BOROUGH OF POMPTON LAKES,
Respondent,
-and-

Docket No.

IA-2007-055

POMPTON LAKES PBA LOCAL NO. 161,
Charging Party.
Appearances:
For the Respondent, Struble Ragno, attorneys (Joseph J.
Ragno, Jr., of counsel)
For the Charging Party, Loccke, Correia, Schlager,
Limsky & Bukosky, attorneys (Gregory G. Watts, of
counsel)
DECISION
On January 8, 2008, Pompton Lakes PBA Local No. 161 appealed
an interest arbitration award involving a unit of about 25 police
officers employed by the Borough of Pompton Lakes.
34:13A-16f(5)(a).

See N.J.S.A.

The arbitrator issued a conventional award, as

he was required to do absent the parties’ agreement to use
another terminal procedure.

N.J.S.A. 34:13A-16d(2).

He awarded

a four-year contract with wage increases of 4% in the first year
and 4.25% in the remaining three years.

He also awarded premium

sharing for the first time for employees choosing certain health
insurance plans.
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The PBA appeals only the health insurance award arguing that
it is not supported by substantial credible evidence in the
record as a whole; fails to give due weight to certain subsection
16g factors; and fails to apply subsection 16c.
not cross-appealed.

The Borough has

After considering the PBA’s arguments and

the Borough’s responses, we vacate the award and remand to the
arbitrator for a more thorough application of the statutory
factors.
The Borough provides health insurance through the State
Health Benefits Program.

The Borough proposed to continue to

provide fully-paid health care benefits on an equalized basis by
paying the full premium cost of NJ PLUS for all levels of
coverage.

If a member decided to choose another plan, the member

would be responsible for the additional premium above the cost of
NJ PLUS.

In addition, the Borough offered an opt out provision

at 50% of the NJ PLUS rate for any member with another bona fide
health care plan.

The PBA opposed any change in the existing

benefit.
Under the arbitrator’s award, only NJ PLUS and the Aetna HMO
will be provided without cost.

Employees choosing a plan with a

higher premium will be required to pay the difference.

No extra

credit is given if the cost of the Aetna HMO falls below that of
NJ PLUS.

The option to make a change in selection of a plan is

not changed.
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The standard for reviewing interest arbitration awards is
well established.

We will not vacate an award unless the

appellant demonstrates that: (1) the arbitrator failed to give
“due weight” to the subsection 16g factors judged relevant to the
resolution of the specific dispute; (2) the arbitrator violated
the standards in N.J.S.A. 2A:24-8 and -9; or (3) the award is not
supported by substantial credible evidence in the record as a
whole.

Teaneck Tp. v. Teaneck FMBA, Local No. 42, 353 N.J.

Super. 289, 299 (App. Div. 2002), aff’d o.b. 177 N.J. 560 (2003),
citing Cherry Hill Tp., P.E.R.C. No. 97-119, 23 NJPER 287 (¶28131
1997).

Because the Legislature entrusted arbitrators with

weighing the evidence, we will not disturb an arbitrator’s
exercise of discretion unless an appellant demonstrates that the
arbitrator did not adhere to these standards.

Teaneck, 353 N.J.

Super. at 308-309; Cherry Hill.1/
Arriving at an economic award involving health benefits is
not a precise mathematical process.

Given that the statute sets

forth general criteria rather than a formula, the treatment of
health benefit proposals involves judgment and discretion and an
arbitrator will rarely be able to demonstrate that an award is

1/

The PBA argues that the award violates N.J.S.A. 34:13A-16c
because it differs from the Borough’s final offer. However,
a conventional award is not necessarily flawed if it goes
outside the boundaries of the parties’ positions. See
Hudson Cty. Prosecutor, P.E.R.C. No. 98-88, 24 NJPER 78
(¶29043 1997).
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the only “correct” one.

See Borough of Lodi, P.E.R.C. No. 99-28,

24 NJPER 466 (¶29214 1998); Borough of Allendale, P.E.R.C. No.
98-123, 24 NJPER 216 (¶29103 1998).

Some of the evidence may be

conflicting and an arbitrator’s award is not necessarily flawed
because some pieces of evidence, standing alone, might point to a
different result.

Lodi.

Therefore, within the parameters of our

review standard, we will defer to the arbitrator’s judgment,
discretion, and labor relations expertise.

City of Newark,

P.E.R.C. No. 99-97, 25 NJPER 242 (¶30103 1999).

However, an

arbitrator must provide a reasoned explanation for an award and
state what statutory factors he or she considered most important,
explain why they were given significant weight, and explain how
other evidence or factors were weighed and considered in arriving
at the final award.

N.J.S.A. 34:13A-16g; N.J.A.C. 19:16-5.9;

Lodi.
The PBA’s appeal focuses on health benefits.

The arbitrator

recognized that the key objective of the Borough was to continue
to provide fully-paid health benefits on an equalized basis.

The

Borough’s evidence showed that the cost of providing health
insurance represented 10% of the Borough’s total revenue in 2007,
up from 7.1% in 2002.

The Borough also showed a 73% increase in

dollar cost for health benefits since 2002.

The five-year

increases in the offered plans were: 138% for the Traditional
Plan; 98% for NJ PLUS; 92% for Cigna; 86% for Amerihealth; 76%
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for Oxford; and 74% for Aetna.

The arbitrator recognized that

the increases far exceeded the cost-of-living or wage increases
for the same period.

For some employees, health care costs could

reach 25% of their wages.
In exercising his authority to fix an award in light of the
parties’ offers, the arbitrator determined that the only solution
was to limit the plan choices offered without cost to the
employees.

The arbitrator noted that premiums vary by as much as

$7,188 per plan.
without cost.

He awarded the NJ PLUS and Aetna HMO plans

The remaining plan choices would require cost

sharing of the difference in premiums.

The arbitrator estimated

a $63,000 annual savings to the Borough at 2007 rates upon
implementation of his award.
The PBA argues that the arbitration award is not supported
by the record because it does not include the requisite health
care data, calculations and projections.

Specifically, the PBA

contends that the arbitrator based his award on speculation about
the rising costs of health care that was not presented by the
parties; the employer did not present any factual data to support
its health benefits proposal; calculations were not made on
future health benefit costs; the arbitrator improperly weighed
the value and preference of the officers for specific plans based
upon the Borough’s enrollment statistics; and the arbitrator did
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not apply the statutory factors in his analysis of the health
benefit award.
The Borough responds that the arbitrator did not speculate
on health care costs and made comparisons of available plans in
rendering his award.

The Borough argues that the PBA did not

offer evidence to the arbitrator regarding health insurance to
refute the evidence it submitted.

The Borough contends that it

provided a substantial amount of information concerning the costs
of health care including: the manner that health care electives
are selected, the history of premium increases, the impact on
total Borough appropriations, the potential projected costs of
health care based on historic levels of increase, and a
comparison of health benefits with other PBA locals.

The Borough

also submitted a document describing each of the available plans.
The Borough asserts that it is impossible for anyone, including
the arbitrator, to predict the future costs of health plans and
that it provided history and census data that was more than
sufficient to support the award.
We have reviewed the award and find that the arbitrator did
not adequately explain his reasons for awarding the health
benefit change under the statutory factors.

For example, in

discussing the interests and welfare of the public, the
arbitrator stated that his consideration of that issue required
salary and benefits that compare favorably with nearby

P.E.R.C. NO. 2008-58
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However, the arbitrator did not explain how this

benefit change compares with the neighboring communities he
determined were comparable, nor did he compare the benefit levels
with those of other Borough employees, or explain why that
comparison is not relevant.

In addition, the arbitrator did not

state the total net economic effect of his award and how this
aspect of the award affects that calculation.
34:13A-16g; N.J.A.C. 19:16-5.9.

See N.J.S.A.

When an arbitrator has not

thoroughly explained the reasoning for an award in the context of
the statutory factors, we will remand the award for a more
thorough analysis.
(¶29079 1998).

Salem Cty., P.E.R.C. No. 98-107, 24 NJPER 162

On remand, the arbitrator must provide a reasoned

explanation for his award and state what statutory factors he
considered most important, explain why they were given
significant weight, and explain how other evidence or factors
were weighed and considered in arriving at the final award.
Lodi.

If he believes that any factor was not relevant, he must

satisfactorily explain why.

N.J.S.A. 34:13A-16g.

The PBA has argued that only the health benefit award is
being appealed and therefore we should remand only the health
benefit award to the arbitrator.

Because the award of health

benefits has economic consequences that may affect other parts of
the award, we will vacate the award and remand to the arbitrator
for a new award containing a thorough discussion of the statutory

P.E.R.C. NO. 2008-58
factors.
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North Hudson Reg. Fire & Rescue, P.E.R.C. No. 2004-17,

29 NJPER 428, 452 (¶146 2003) (on appeal, an interest arbitration
decision will not vacate one piece of an award without requiring
a re-examination of the award as a whole).

We stress that we

express no opinion on the merits of the initial award or the
parties’ proposals.

We direct that the arbitrator issue a new

opinion and award in this matter no later than 60 days from the
date of this decision.
ORDER
The award is vacated and remanded to the arbitrator to issue
a new opinion and award in this matter no later than 60 days from
the date of this decision in accordance with this decision.
BY ORDER OF THE COMMISSION
Chairman Henderson, Commissioners Branigan, Fuller and Watkins
voted in favor of this decision. None opposed. Commissioners
Buchanan and Joanis were not present.
ISSUED:

April 24, 2008

Trenton, New Jersey
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STATE OF NEW JERSEY
BEFORE THE PUBLIC EMPLOYMENT RELATIONS COMMISSION
In the Matter of
BOROUGH OF RINGWOOD,
Appellant,
-and-

Docket No. IA-2005-082

RINGWOOD PBA LOCAL 247,
Respondent.
SYNOPSIS
The Public Employment Relations Commission affirms an
interest arbitration award issued to settle successor contract
negotiations between the Borough of Ringwood and Ringwood PBA
Local 247. The arbitrator issued a conventional award that
awarded salary increases, significant health insurance cost
containment measures, and health benefits for retirees. The
Borough argues that the arbitrator did not adequately consider
the cost impact of a preexisting retiree prescription benefit;
improperly considered the savings associated with the elimination
of a retiree medical stipend; and failed to render a final and
definite award concerning the retiree prescription benefit. The
Commission finds that the arbitrator calculated the cost of the
retiree insurance benefit over 15 years, subtracted the savings
the Borough will achieve by not paying the $2000 stipend and then
balanced those costs with the cost containment achieved by
changes to the health plan he awarded for active employees and a
salary increase rate at the lower end of the range.
The
Commission also finds that the retiree prescription benefit was
not a disputed issue before the arbitrator and the arbitrator was
not required to consider its proposed elimination as part of the
parties’ unratified memorandum of agreement. Nor was the
arbitrator required to separately address the cost of that
benefit as part of his award. The Commission holds that the
Borough has not presented a basis for disturbing the arbitrator’s
judgment, discretion and labor relations expertise.
This synopsis is not part of the Commission decision. It
has been prepared for the convenience of the reader. It has been
neither reviewed nor approved by the Commission.
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STATE OF NEW JERSEY
BEFORE THE PUBLIC EMPLOYMENT RELATIONS COMMISSION
In the Matter of
BOROUGH OF RINGWOOD,
Appellant,
-and-

Docket No. IA-2005-082

RINGWOOD PBA LOCAL 247,
Respondent.
Appearances:
For the Appellant, Laufer, Knapp, Torzewski, Dalena &
Sposaro, L.L.C., attorneys (Fredric M. Knapp, of
counsel; Fredric M. Knapp and Lauren M. Walter, on the
brief)
For the Respondent, Loccke, Correia, Schlager, Limsky &
Bukosky, attorneys (Leon B. Savetsky, of counsel and on
the brief)
DECISION
On January 17, 2007, the Borough of Ringwood appealed from
an interest arbitration award involving a unit of approximately
20 police officers represented by Ringwood PBA Local 247.
N.J.S.A. 34:13A-16f(5)(a).

See

The arbitrator issued a conventional

award, as he was required to do absent the parties’ agreement to
use another terminal procedure.

N.J.S.A. 34:13A-16d(2).

He

awarded salary increases, significant health insurance cost
containment measures, and health benefits for retirees.

The

Borough argues that the arbitrator did not adequately consider
the cost impact of a preexisting retiree prescription benefit;
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improperly considered the savings associated with the elimination
of a retiree medical stipend; and failed to render a final and
definite award concerning the retiree prescription benefit.
After considering its arguments and the PBA’s responses, we
affirm the award.
The parties’ final offers in arbitration were as follows:
The PBA proposed a four-year contract from January 1, 2005
through December 31, 2008 with 5% salary increases in each of the
four years.

It also proposed that 13 paid holidays be added and

that retirees be provided with lifetime medical insurance paid by
the Borough.

The medical plan would be the plan provided to

employees on the retiree’s last day of service.
The Borough proposed a three-year contract from January 1,
2005 through December 31, 2007 with 3.0% salary increases in each
of the three years.

It also proposed that employees in the Aetna

Health Plan or those joining that plan in the 2006 open period
receive an additional one-half percent increase effective January
1, 2006; and that employees joining the Traditional Plan pay the
difference between the Select 20 and Traditional Plans.
The Borough opposed the PBA’s holiday and retiree health
benefit proposals.

It did not propose eliminating the retiree

prescription benefit.

The PBA opposed the Borough’s health

benefit proposal for active employees.
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The arbitrator awarded a four-year contract with 3.8% salary
increases in each year.

He rejected the PBA’s holiday proposal,

but awarded retiree health benefits for those who retire after
January 1, 2007, without cost to retirees choosing the Aetna
Plan.

He also required active employees who choose a plan other

than the Aetna Plan to make premium contributions.

Finally, the

arbitrator ordered that any prior agreements intended to be
implemented independent of the issues in interest arbitration be
incorporated in the new contract and that the prior contract
remain in effect except as modified by the award.
The standard for reviewing interest arbitration awards is
well established.

We will not vacate an award unless the

appellant demonstrates that: (1) the arbitrator failed to give
“due weight” to the subsection 16g factors judged relevant to the
resolution of the specific dispute; (2) the arbitrator violated
the standards in N.J.S.A. 2A:24-8 and -9; or (3) the award is not
supported by substantial credible evidence in the record as a
whole.

Teaneck Tp. v. Teaneck FMBA, Local No. 42, 353 N.J.

Super. 289, 299 (App. Div. 2002), aff’d o.b. 177 N.J. 560 (2003),
citing Cherry Hill Tp., P.E.R.C. No. 97-119, 23 NJPER 287 (¶28131
1997).

Because the Legislature entrusted arbitrators with

weighing the evidence, we will not disturb an arbitrator’s
exercise of discretion unless an appellant demonstrates that the
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arbitrator did not adhere to these standards.

Teaneck, 353 N.J.

Super. at 308-309; Cherry Hill.
Arriving at an economic package is not a precise
mathematical process.

Given that the statute sets forth general

criteria rather than a formula, crafting a package of economic
benefits necessarily involves judgment and discretion and an
arbitrator will rarely be able to demonstrate that an award is
the only “correct” one.

Borough of Lodi, P.E.R.C. No. 99-28, 24

NJPER 466 (¶29214 1998); Borough of Allendale, P.E.R.C. No.
98-123, 24 NJPER 216 (¶29103 1998).

Some of the evidence may be

conflicting and an arbitrator's award is not necessarily flawed
because some pieces of evidence, standing alone, might point to a
different result.

Lodi.

Therefore, within the parameters of our

review standard, we will defer to the arbitrator’s judgment,
discretion, and labor relations expertise.

City of Newark,

P.E.R.C. No. 99-97, 25 NJPER 242 (¶30103 1999).

However, an

arbitrator must provide a reasoned explanation for an award and
state what statutory factors he or she considered most important,
explain why they were given significant weight, and explain how
other evidence or factors were weighed and considered in arriving
at the final award.
Lodi.

N.J.S.A. 34:13A-16(g); N.J.A.C. 19:16-5.9;

Once an arbitrator has provided a reasoned explanation for

an award, an objection will not be entertained unless an
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appellant offers a particularized challenge to the arbitrator’s
analysis and conclusions.

Cherry Hill; Lodi; Newark.

We begin with an overview of the arbitrator’s award.

In

crafting that award, the arbitrator explained how he balanced the
long-term cost of retiree health benefits with substantial
immediate cost containment provisions and salary increases at the
lower end of the range.

He also noted that the cost of retiree

health benefits was not all new because the Borough had
previously given retirees a stipend of about $2000.

The

arbitrator stated:
Although there are other factors under
the statutory criteria that suggest somewhat
higher salary increases, those factors have
been balanced to . . . keep the costs within
the bounds of fiscal responsibility for this
jurisdiction and therefore, within the public
interest.
*

*

*

Additionally, the Arbitrator has carefully
considered the Borough’s position as to
increasing health insurance costs and the
PBA’s position as to the lack of competitive
retiree insurance, in crafting changes to
both the contractual health benefits for
active employees and future retirees. These
changes seek to address the retiree insurance
shortfall, recognizing the significant long
term cost implications, while providing the
Employer with substantial immediate cost
containment.
*

*

*

In all, the health benefit package is
balanced and reasonable; it addressed the
stated needs of both parties and is clearly
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in the public interest in its design to
offset future costs with current and future
cost containment. [Award at 31-33]
The arbitrator stated that due to his awarded changes in
health insurance for active employees, the long-term cost of the
benefit for future retirees would be substantially below the cost
of the benefit proposed by the PBA.

The arbitrator recognized

that the Borough had previously provided an annual stipend of
about $2000 toward the purchase of insurance and the prescription
coverage for those retiring after 30 years service, but he noted
that the five other jurisdictions in the regional (contiguous)
comparison group provided retiree health insurance.

In looking

at the overall compensation received by police officers and
comparing the retiree coverage with other jurisdictions, he
concluded that the coverage offered retirees was not good or
substantial by comparison and should be significantly expanded
(Award at 42-44, 51).

He also found that the Borough’s costing

mechanism with respect to retiree insurance was substantially
flawed.

The arbitrator calculated the cost of the benefit over

15 years, subtracted the savings the Borough will achieve by not
paying the $2000 stipend, and then balanced those costs with the
cost containment achieved by changes to the health plan he
awarded for active employees and a salary increase rate at the
lower end of the range.

The Borough has not disputed the

arbitrator’s economic analysis in part or in whole.
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Although the Borough does not directly challenge the award
of retiree health benefits, it does argue that the arbitrator did
not adequately consider the cost of a non-contractual retiree
prescription benefit for employees with over 30 years of service
and improperly considered the savings associated with the
elimination of a retiree stipend.

In particular, the Borough

argues that the arbitrator did not give due weight under N.J.S.A.
34:13A-16g(3) (overall compensation) and g(6) (financial impact)
to the issue of retiree prescription coverage.

The material

facts concerning the prescription benefit follow.
In 1979, the Borough Council enacted a resolution approving
retiree prescription benefits for employees with over 30 years’
service.

In April 2006, the Borough eliminated the benefit, but

the PBA filed an unfair practice charge.

The parties settled

that dispute with an agreement that the benefit would be
continued unless changed through negotiations.

In reciting the

parties’ negotiations history in the instant case, the arbitrator
noted that the parties had entered into a memorandum of agreement
that was not ratified.

That memorandum included retiree health

benefits, but stated that the “[r]etiree prescription benefit for
persons with 30 years is not included in the benefit package.”
While noting the memorandum, which was placed in evidence by both
parties, the arbitrator did not accord it dispositive weight.
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The Borough argues that the arbitrator did not discuss the
economic impact of the retiree prescription benefits plan as it
applied to his award on retiree medical insurance despite
testimony and evidence of the plan and its cost.
The retiree prescription benefit was not a disputed issue
before the arbitrator.

It was a long-standing benefit that

neither party sought to change through the interest arbitration
process.

The arbitrator was not required to consider its

proposed elimination as part of the parties’ unratified
memorandum of agreement.

Had that agreement been ratified, there

would have been no need for an arbitration award.

Nor was the

arbitrator required to separately address the cost of that
benefit as part of his award.

In performing his analysis under

the “comparability” factor found in N.J.S.A. 34:13A-16g(2), the
arbitrator explained that his salary rate increases were lower
than those found in the comparison group and reflected the
balancing process warranted under several of the statutory
factors and the balancing involved in structuring an economic
package significantly expanding retiree insurance coverage (Award
at 42-43).

This specific reference to 16g(2) and general

reference to several other statutory factors shows that the
arbitrator carefully balanced the costs associated with expanding
retiree insurance coverage beyond the preexisting stipend and
prescription plan.
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The Borough also argues that the award regarding the
prescription benefit is unclear.

Noting that the arbitrator

ordered that any prior agreements between the parties intended to
be implemented independent of the issues in dispute at interest
arbitration shall be incorporated in the new contract, the
Borough suggests that the arbitrator may have adopted the
provision of the unratified memorandum of agreement eliminating
the retiree prescription benefit.

We disagree.

Although the record does not indicate what prior agreements
the parties may have reached, it does make clear that they did
not reach a final agreement on eliminating prescription benefits.
While elimination of the benefit was an element of the failed
memorandum of agreement, so was a 4% wage increase for 2006 and
2007.

We also note that in settling an unfair practice charge,

the parties agreed that the prescription benefit would continue
unless changed through negotiations.

There was no change through

negotiations because the parties’ memorandum of agreement
eliminating the benefit was not ratified.

The arbitrator

described both the prescription benefit and a retiree medical
stipend and explained that the stipend and the new costcontainment measures would offset the cost of the significantly
expanded retiree insurance coverage.

The prescription benefit

was not in issue, was not disturbed, and was not treated as a
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cost offset as it surely would have been had the arbitrator meant
to eliminate it.
Finally, the Borough argues that the arbitrator erroneously
gave weight to the retiree medical stipend that had been found to
be not mandatorily negotiable in a prior scope decision.

See

Borough of Ringwood, P.E.R.C. No. 2006-96, 32 NJPER 232 (¶96
2006).

The arbitrator stated that the existing retiree medical

stipend would be replaced by the retiree health insurance
coverage he was awarding.

He also stated that the full premium

cost of the retiree coverage would not be a new or added cost
because retirees with more than 25 years of service currently
receive a stipend of about $2000 annually.

The Borough argues

that the arbitrator erred because the Borough was not required to
continue providing the stipend and thus the arbitrator
incorrectly issued an award on a matter not submitted to him.
We agree that the Borough was not required to continue the
stipend into a new agreement.

See P.E.R.C. No. 2006-96.

But in

calculating the new cost of the retiree health benefit, it was
permissible for the arbitrator to consider that the Borough had
been paying approximately $2000 per year per retiree under the
old contract and that the amount of the former stipend could
effectively be deducted from the new cost of the retiree health
insurance plan.

The arbitrator did not issue an award concerning
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He just recognized that the Borough would be going

into the new contract with a $2000 savings per retiree.1/
The Borough has not presented a basis for disturbing the
arbitrator’s judgment, discretion and labor relations expertise.
Accordingly, we affirm the arbitrator’s award.
ORDER
The arbitrator’s award is affirmed.
BY ORDER OF THE COMMISSION

Chairman Henderson, Commissioners Buchanan, DiNardo, Fuller and
Watkins voted in favor of this decision. None opposed.
ISSUED:

August 9, 2007

Trenton, New Jersey

1/

In its reply brief, the Borough asserts that continuing the
prescription benefits program would force the Borough to pay
for two prescription benefits plans for each retiree,
because the retiree health benefits plan awarded by the
arbitrator also contains a prescription plan. The PBA has
since clarified its understanding that the retiree health
benefit awarded by the arbitrator does not include
prescription benefits. Duplicate benefits, therefore, does
not appear to be an issue.
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STATE OF NEW JERSEY
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In the Matter of
SOMERSET COUNTY SHERIFF’S OFFICE,
Appellant,
-and-

Docket No. IA-2005-083

SOMERSET COUNTY SHERIFF’S
FOP LODGE #39,
Respondent.
DECISION
The Public Employment Relations Commission affirms an
interest arbitrator’s award issued to settle successor contract
negotiations between the Somerset County Sheriff and a unit of
Sheriff's Officers represented by Somerset County Sheriff’s
Officers FOP Lodge #39. The arbitrator issued a conventional
award absent the parties’ agreement to use another terminal
procedure. The employer has appealed the arbitrator’s salary
ruling asserting that he gave undue controlling weight to
evidence of the County’s internal settlement patterns. The
employer also asserts that the arbitrator did not properly
calculate the total net economic changes for each year of the
agreement. The Commission has considered all of the employer’s
arguments and concludes that the employer has not presented a
basis for disturbing the arbitrator’s judgment, discretion and
labor relations expertise. The Commission also holds that the
arbitrator satisfied his obligations under N.J.S.A. 34:13A-16d(2)
to determine that the total net annual economic changes for each
year of the agreement are reasonable.
This synopsis is not part of the Commission decision. It
has been prepared for the convenience of the reader. It has been
neither reviewed nor approved by the Commission.
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DECISION
On September 20, 2006, the Somerset County Sheriff’s Office
appealed from an interest arbitration award involving a unit of
approximately 53 Sheriff’s Officers represented by Somerset
County Sheriff’s Officers FOP Lodge #39.
34:13A-16f(5)(a).

See N.J.S.A.

The arbitrator issued a conventional award, as

he was required to do absent the parties’ agreement to use
another terminal procedure.

N.J.S.A. 34:13A-16d(2).

Both parties sought a three-year contract from January 1,
2005 through December 31, 2007.
final offers were as follows:

The remaining elements of their
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The employer proposed that effective January 1, 2005,
January 1, 2006, and January 1, 2007, officers would receive a 1%
adjustment in addition to step increases for steps 1-11.
increases for steps 1-10 are 3.5% and 4% for step 11.

Step

Officers

at step 11 as of December 31, 2005 would receive a 3.3% increase
as of January 1, 2006; and officers at step 11 as of December 31,
2006 would receive a 3.3% increase as of January 1, 2007.

The

employer also proposed that it be awarded flexibility in changing
health insurance carriers.
The FOP proposed that officers would receive a 6% across the
board increase effective January 1, 2005 and 5% across the board
increases effective January 1, 2006 and January 1, 2007.

In

addition, it proposed modifying the 3.75% longevity benefit to
move the last two steps from the 25th and 24th years to the 23rd
year.
Finding that the County was on sound financial footing and
giving substantial weight to internal settlements and settlement
patterns within the County’s law enforcement units, the
arbitrator awarded 3.5% increases for officers at steps 1 through
10 and 4% increases for officers at step 11 effective January 1,
2005, January 1, 2006 and January 1, 2007, exclusive of step
increases.

He rejected the FOP’s longevity proposal and granted

the employer’s health benefits proposal, noting in both instances
that his rulings were consistent with the benefits and provisions
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covering other law enforcement officers employed by the Sheriff’s
Office and the County.1/
The employer has appealed the salary ruling.

The FOP did

not cross-appeal that ruling or the health insurance or longevity
rulings.
The standard for reviewing interest arbitration awards is
well established.

We will not vacate an award unless the

appellant demonstrates that: (1) the arbitrator failed to give
“due weight” to the subsection 16g factors judged relevant to the
resolution of the specific dispute; (2) the arbitrator violated
the standards in N.J.S.A. 2A:24-8 and -9; or (3) the award is not
supported by substantial credible evidence in the record as a
whole.

Teaneck Tp. v. Teaneck FMBA, Local No. 42, 353 N.J.

Super. 289, 299 (App. Div. 2002), aff’d o.b. 177 N.J. 560 (2003),
citing Cherry Hill Tp., P.E.R.C. No. 97-119, 23 NJPER 287 (¶28131
1997).

Because the Legislature entrusted arbitrators with

weighing the evidence, we will not disturb an arbitrator’s
exercise of discretion unless an appellant demonstrates that the
arbitrator did not adhere to these standards.

Teaneck, 353 N.J.

Super. at 308-309; Cherry Hill.
Arriving at a salary award is not a precise mathematical
process.

1/

Given that the statute sets forth general criteria

The parties agreed to modifications in the Overtime,
Personnel Files and FOP Rights provisions.
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rather than a formula, the setting of wage figures necessarily
involves judgment and discretion and an arbitrator will rarely be
able to demonstrate that an award is the only “correct” one.
Borough of Lodi, P.E.R.C. No. 99-28, 24 NJPER 466 (¶29214 1998);
Borough of Allendale, P.E.R.C. No. 98-123, 24 NJPER 216 (¶29103
1998).

Some of the evidence may be conflicting and an

arbitrator's award is not necessarily flawed because some pieces
of evidence, standing alone, might point to a different result.
Lodi.

Therefore, within the parameters of our review standard,

we will defer to the arbitrator’s judgment, discretion, and labor
relations expertise.

City of Newark, P.E.R.C. No. 99-97, 25

NJPER 242 (¶30103 1999).

However, an arbitrator must provide a

reasoned explanation for an award and state what statutory
factors he or she considered most important, explain why they
were given significant weight, and explain how other evidence or
factors were weighed and considered in arriving at the final
award.

N.J.S.A. 34:13A-16(g); N.J.A.C. 19:16-5.9; Lodi.

Once an

arbitrator has provided a reasoned explanation for an award, an
objection will not be entertained unless an appellant offers a
particularized challenge to the arbitrator’s analysis and
conclusions.

Cherry Hill; Lodi; Newark.

The employer’s main argument is that the arbitrator gave
undue controlling weight to evidence of the County’s internal
settlement patterns.

It asserts that after deciding that neither
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party’s wage proposal was reasonable, the arbitrator focused
almost exclusively on evidence of internal settlements and the
County’s ability to pay.

It then asserts that the arbitrator

failed to properly consider and weigh evidence regarding: private
sector employment; comparables in other public sector
jurisdictions; stability of the work force and that Sheriff’s
Officers are not underpaid; and the value of benefits received by
Sheriff’s officers.

The employer also asserts that the

arbitrator did not properly calculate the total net economic
changes for each year of the agreement.
Interest arbitrators have traditionally found that internal
settlements involving other uniformed employees are of special
significance.

Essex Cty. Sheriff’s Office, P.E.R.C. No. 2005-52,

31 NJPER 86, 92 (¶41 2005).

Maintaining an established pattern

of settlement promotes harmonious labor relations, provides
uniformity of benefits, maintains high morale, and fosters
consistency in negotiations.

Ibid.

In this case, the arbitrator

determined that each party’s proposal would alter the
relationships among the County’s various law enforcement units
and undermine the need for reasonable consistency during the
collective negotiations process absent a demonstrated need for
deviation.

He fashioned a result that “ensures reasonable

consistency be maintained among the law enforcement units while
honoring the need for the adjustment of differences in individual
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units that are justified in order to accommodate specific
problems” (Arbitrator’s award at 38).

And he concluded that the

deviation from internal comparability sought by the employer had
the potential to undermine the continuity and stability of
employment that is desirable in the negotiations process by
attempting to tie a result to external evidence while paying
little attention to internal negotiations patterns.

He

specifically found that the County’s law enforcement units shared
strong common interests and performed coordinated and integrated
work and that the relationship between the units of Corrections
Officers and Sheriff’s Officers and the County’s negotiated
agreement with that unit deserved the most weight and provided an
appropriate model for structuring this award.

The arbitrator’s

decision to give significant weight to the employer’s own
internal settlements was a proper exercise of his discretion.
Essex Cty. Sheriff’s Office.
As for a comparison with private sector employment, the
employer acknowledges that the arbitrator took note of its
submissions demonstrating that its proposed increases compare
favorably with private sector increases and CPI adjustments over
the past several years.

Specifically, the arbitrator noted the

employer’s evidence that a New Jersey Department of Labor report
indicated that private sector wages in Somerset County increased
by only 0.9% in 2004, and the state-wide private sector wage
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increase was 3.6% and the local government average was 3.2%.

The

arbitrator also noted that the employer had submitted data
compiled by the Bureau of National Affairs for 2005 that
indicates that average contract settlements were 3.3% for state
and local governments and 3.1% for all settlements.

In

fashioning his award, the arbitrator found that all of the
statutory criteria have some relevance, directly or indirectly,
when setting salary modifications.

However, he concluded that

the cost of living and private sector data could not be found to
be controlling given an award consistent with internal law
enforcement settlements, all of which are at levels above the
cost of living.
The employer argues that increases in private sector wages
of only 0.9% and average settlements for state and local
governments of 3.3% are probative of the need for increased
fiscal conservatism within Somerset County, even in light of its
current financial standing.2/

It contends that the arbitrator

failed to explain why the County citizens cannot say “no” to an
award that maintains a pattern among the County’s negotiations
units.

However the employer has not justified why its own

internal settlement pattern should not be maintained and why

2/

Although Somerset County had the lowest private sector wage
increase in the State in 2004, 0.9% compared with a
statewide average of 3.6% and a local government average of
3.2%, its citizens enjoyed the highest average annual wages
of $62,888 in 2004.
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consideration of private sector wages should outweigh the impact
of the employer’s own settlements with other negotiations units.
Accordingly, we reject this challenge to the award.
We next consider the employer’s argument that the arbitrator
failed to properly weigh evidence demonstrating that Sheriff’s
officers are not underpaid and are a stable work force.

The

arbitrator noted that the employer offered evidence that the
salary and benefits of Sheriff’s Officers compare favorably with
the salary and benefits of other officers in other counties and
that maximum salaries are $4348 above the State average.
However, he concluded that the County gave virtually no weight to
internal comparisons with other law enforcement agencies
administered by Somerset County: Corrections, Corrections
Superiors, Sheriff’s Officer Superiors and Prosecutor’s Officers.
In addition, because the impact of an award on the continuity and
stability of employment cannot be precisely measured, we will not
disturb an arbitrator’s award for concluding that reducing
relative compensation for one of an employer’s negotiations units
would strain the ongoing relationship between those negotiations
units.

Again, the County has not presented a basis for

disturbing the arbitrator’s judgment, discretion and labor
relations expertise.
We next consider the employer’s argument that the arbitrator
failed to properly weigh evidence of the value of overtime and
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other benefit time received by Sheriff’s officers.

It recites

the relative costs of the two parties’ proposals on overtime,
benefit time, and benefit costs and asserts that the arbitrator
did not explain why they were or were not relevant to his
decision.

We disagree.

The arbitrator noted that the County

estimated that the cost of overtime under its proposal would
increase by $4,484 while under the FOP proposal it would increase
by $27,157.

He also noted the County’s estimates that the cost

of paid time off for personal days, vacation days, bereavement
leave, sick days and holidays would increase by $4,916 under its
proposal and $18,989 under the FOP’s proposal.

After reviewing

all the evidence, arguments and statutory criteria, the
arbitrator found that the FOP’s salary proposal was unreasonable
and not supported by application of the statutory criteria.
Likewise, he found that the employer’s proposal was unreasonable
when viewed in its totality.

The arbitrator then issued an award

based on sound labor relations principles and a reasonable
exercise of his statutory discretion in judging the relative
importance of the statutory criteria.
Finally, we consider the employer’s argument that the
arbitrator did not properly calculate the total net economic
changes for each year of the agreement pursuant to N.J.S.A.
34:13A-16d(2).

It asserts that the arbitrator did not consider
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the total “new money” costs for each year of the agreement,
including salary step movement and longevity costs.
As for salary step movement, the arbitrator laid out the
costs of the award for each year of the agreement for employees
at the maximum step of the guide and for employees moving up the
guide.

The arbitrator found that the cost of the award will be

$36,873 for the 14 employees who were at or who reached maximum
in 2005, $49,320 for the 18 employees who were at or who reached
maximum in 2006, and $59,808 for the 21 employees who will be at
or who will reach maximum in 2007.

For those employees at steps

1 through 10, the 3.5% increase will cost approximately $66,000
in 2005, $68,000 in 2006, and $70,000 in 2007.

In addition, he

found that the step movement towards maximum will represent
additional costs of approximately $85,000 in 2004, $77,000 in
2005, and $69,000 in 2007.

The interest arbitrator then

addressed the eight statutory criteria again, specifically
finding that the costs could be “borne without conflicting with
the County’s statutory spending limitations and without adverse
financial impact on the governing body, its residents and
taxpayers” (Arbitrator’s award at 40).
As for longevity, the arbitrator rejected the FOP’s proposal
to modify the 3.75% longevity benefit to move the last two steps
from the 25th and 24th years to the 23rd year.

Therefore, the

award made no changes in the longevity benefit that generated any
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new costs and the arbitrator was not required to include
longevity in his calculation of the net annual economic
changes.3/
The employer has thus provided no support for its argument
that the arbitrator did not properly calculate the net economic
changes.

Accordingly, we hold that the arbitrator satisfied his

obligation under N.J.S.A. 34:13A-16d(2).

Rutgers, The State

Univ., P.E.R.C. No. 99-11, 24 NJPER 421, 424 (¶29195 1998); Union
Cty., P.E.R.C. No. 2004-58, 30 NJPER 97 (¶38 2004) (arbitrator
effectively found that net economic changes were reasonable).
ORDER
The arbitrator’s award is affirmed.
BY ORDER OF THE COMMISSION
Chairman Henderson, Commissioners Buchanan, Fuller and Watkins
voted in favor of this decision. None opposed. Commissioner
DiNardo was not present.
ISSUED:

November 21, 2006

Trenton, New Jersey

3/

We calculate that the longevity costs generated by the
changes in base salary would increase the total three-year
cost of the award by approximately $3500.
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SYNOPSIS
The Public Employment Relations Commission dismisses a
motion made by the Cherry Hill Township Board of Education to
dismiss a Petition to Initiate Compulsory Interest Arbitration
filed by the Fraternal Order of Police, Lodge 28. The Board
objected to the processing of the petition on the ground that the
Board was not covered by the interest arbitration statute,
N.J.S.A. 34:13A-15. The Commission concludes that the Board has
a public police department and that the Legislature did not
intend to exclude its campus police officers from interest
arbitration. The Commission remands the case to the Director of
Arbitration for processing.
This synopsis is not part of the Commission decision. It
has been prepared for the convenience of the reader. It has been
neither reviewed nor approved by the Commission.
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DECISION
On April 27, 2005, Fraternal Order of Police, Lodge 28 filed
a Petition to Initiate Compulsory Interest Arbitration with
respect to a unit of “school resource officers/police officers”
employed by the Cherry Hill Township Board of Education.

On May

9, the Board objected to the processing of the petition on the
ground that the Board is not covered by the interest arbitration
statute, N.J.S.A. 34:13A-15.

On July 5, the FOP responded that

the Board’s police officers were a “police department” under
N.J.S.A. 34:13A-15 and that its petition should be processed.

It

also contended that the Board’s objection was “belated” because,
when the FOP filed for interest arbitration during the last round
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of negotiations, the Board participated in the selection of an
interest arbitrator and a settlement was reached without the need
for a formal hearing.
On July 15, 2005, the case was transferred to the Chairman
pursuant to N.J.A.C. 19:16-5.2(b).

The Board filed a reply brief

maintaining that Lodge 28's entitlement to compulsory interest
arbitration was never adjudicated; reiterating its position that
boards of education are not subject to the interest arbitration
statute; and contending that unit members do not perform police
services.

At our request, both parties submitted certifications

describing the job duties of unit members.

The FOP submitted the

certification of Richard Bogin, one of the Board’s campus police
officers.1/

The Board submitted the certification of Michael

Nuzzo, its Director of Security.

No material facts are in

dispute and this is the pertinent background.
Background
N.J.S.A. 18A:6-4.2 et seq. authorizes the governing body of
any school or other institution of learning to appoint “policemen
for the institution.”

Applicants for such positions must first

be approved by the police chief in the municipality where the
school is located, or by the Superintendent of the State Police.
Approved applications are then forwarded to the school’s

1/

This is the Board’s terminology, which we will use in this
decision.
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governing body, which issues a commission to the candidate.
N.J.S.A. 18A:6-4.5 specifies that:
Every person so appointed and commissioned shall
possess all the powers of policemen and constables
in criminal cases and offenses against the law
anywhere in the State of New Jersey, pursuant to
any limitations as may be imposed by the governing
body of the institution which appointed and
commissioned the person.
Since at least 1995, the Board has appointed “campus police”
pursuant to N.J.S.A. 18A:6-4.22/ and it currently employs five
such officers.

Officers work 7:00 a.m. to 3:30 p.m. or 7:30 a.m.

to 3:30 p.m., ten months per year.

Four officers are assigned to

the district’s two high schools and one has responsibility for
the district’s three middle schools and all of its elementary
schools.

The officers assigned to the high schools patrol the

facilities, while the officer assigned to the elementary and
middle schools primarily makes the rounds of the district’s three
middle school buildings.
As required by N.J.S.A. 18A:6-4.4, campus police officers
have completed a police training course at a police academy
approved by the Police Training Commission.

They are sworn as

police officers; have access to certain restricted items such as

2/

The Board at one point suggests that this statute appears to
be primarily directed at institutions of higher learning.
However, Nuzzo certifies that campus police officers are
appointed pursuant to the statutory scheme. Further,
N.J.S.A. 18A:6-4.2 pertains to “the governing body of any
school or other institution of learning” – language that
includes boards of education.
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criminal history and juvenile justice records; and complete
annual firearms, domestic violence, and deadly force training as
mandated by the New Jersey Attorney General’s office.
The Board’s “school police officer” job description states
that, under the administration’s supervision, an officer:
[I]s responsible for the discharge of police
activities designed to provide assistance and
protection for persons, to safeguard school
district property, provide required services
to the School District of Cherry Hill, assure
observance of the laws of the Township of
Cherry Hill, the State of New Jersey, rules
and regulations of the School District of
Cherry Hill and shall possess all the powers
of policemen and constables in criminal cases
and offenses against the law. [Emphasis
supplied]
The underscored language incorporates N.J.S.A. 18A:6-4.5.

The

job description adds that, among other duties, officers
apprehend, warn, cite and take into custody violators of the law;
provide police protection when large sums of money are in
transit; provide security and surveillance of their assigned
area; and receive and investigate complaints.
Campus police officers also have traffic enforcement and
crime detection responsibilities that complement and sometimes
intersect with those of the Cherry Hill Township municipal
police.

For example, campus police officers issue school parking

permits and enforce traffic regulations on school property.
also issue traffic summonses on both Board property and
contiguous public roadways and assist municipal police with

They
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Traffic summonses are processed

through Cherry Hill Township Municipal Court in the same manner
as those issued by Cherry Hill Township police officers.
Campus police officers have filed police reports using forms
from the Cherry Hill Township police department, collected
evidence, arrested and fingerprinted students, and released
students to their parents’ recognizance.

Police reports and

collected evidence are turned over to the Cherry Hill Township
Police Department.

According to Nuzzo, campus police do routine

crime scene processing and municipal police are not called to
respond to in-school incidents unless a serious crime is
involved, such as a violent crime or possession of a weapon.3/
Bogin maintains that campus police officers function in the same
way as municipal or county police who are assigned to schools as
“school resource officers.”
The Board does not permit campus police officers to carry
firearms while at work, although they may do so when off duty.
While on duty, officers are equipped with batons and handcuffs

3/

The FOP has submitted a November 2, 1996 memorandum from
Nuzzo to school principals that directs high school
principals to continue the “present practice” of
simultaneously notifying both township and campus police in
the event of an emergency. The memorandum also includes
protocols for when middle and elementary school principals
should contact municipal police and when they should call
for campus police. Any factual dispute as to when municipal
police are called is not material to our decision on this
motion.
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and wear a nameplate and metallic shield inscribed with the words
“Police” and “Board of Education, Township of Cherry Hill.”
N.J.S.A. 18A:6-4.8 (requiring such identification).

See

Their I.D.

cards identify them as members of the Campus Police Department.
In 1996, the Board received a Community Oriented Policing
Services (COPS) grant from the United States Department of
Justice to hire two campus police officers.

The application

identified the “agency” as the Cherry Hill Campus Police;
included an IRS “law enforcement agency” identification number;
and designated the assistant superintendent as “chief law
enforcement executive.”

The Board was listed as the applicant

organization and governmental entity.
Subject to N.J.S.A. 18A:6-4.3, campus police officers are
hired and fired by the Cherry Hill Board of Education, as
recommended by the Superintendent of Schools.

They are evaluated

annually by the building principal or principals with whom they
work, as well as by Nuzzo, a retired Cherry Hill Police
Department lieutenant and the Board’s Director of Security since
1996.

Nuzzo certifies that he supervises the “police aspects” of

the officers’ job performance.

Campus police officers are

members of the Public Employment Retirement System (PERS), not
the Police and Fire Retirement System (PFRS).

According to the

FOP, complaints about an officer’s conduct are handled by the
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internal affairs department of the Cherry Hill municipal police
department.
Analysis
We start with the threshold procedural issue of whether the
Board may object to the petition.

We hold that it can.

The

Board's participation in the selection of an interest arbitrator
was not a determination of Lodge 28’s rights, and we note that an
employer may agree to arbitrate an ongoing negotiations dispute
involving employees other than police or fire officers.

N.J.S.A.

34:13A-7; City of Trenton, P.E.R.C. No. 95-13, 20 NJPER 332
(¶25173 1994).
We turn to the substance of the Board’s objections.
N.J.S.A. 34:13A-16 sets forth procedures for resolving a
negotiations impasse between a public fire or police department
and an exclusive representative, including the right of either
party to petition for binding interest arbitration.

N.J.S.A.

34:13A-15 defines “public police department” as:
[A]ny police department or organization of a
municipality, county or park, or the State,
or any agency thereof having employees
engaged in performing police services
including but not necessarily limited to
units composed of State troopers, police
officers, detectives and investigators of
counties, county parks and park commissions,
grades of sheriff’s officers and
investigators; State motor vehicle officers,
inspectors and investigators of Alcoholic
Beverage Commission, conservation officers in
Fish, Game and Shell Fisheries, rangers in
parks, marine patrolmen; correction officers,
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keepers, cottage officers, interstate escort
officers, juvenile officers in the Department
of Corrections and patrolmen of the Human
Services and Corrections Departments;
patrolmen of Capitol police and patrolmen of
the Palisades Interstate Park Commission.
This definition was included in the 1977 interest arbitration
legislation, L. 1977, c. 85, §2, and was not changed by the
Police and Fire Public Interest Arbitration Reform Act, L. 1995,
c. 425.
In determining whether FOP Lodge 28 is entitled to invoke
compulsory, binding interest arbitration, we consider whether:
(1) the Board meets the definition of “public police department”;
and (2) campus police officers are engaged in performing police
services.

Camden Cty., P.E.R.C. No. 85-11, 10 NJPER 501 (¶15229

1984); New Jersey Institute of Technology, P.E.R.C. No. 84-47, 9
NJPER 666 (¶14287 1983); see also Rutgers, The State Univ.,
P.E.R.C. No. 94-45, 19 NJPER 579 (¶24275 1995), aff’d 21 NJPER 45
(¶26029 App. Div. 1994), certif. den. 140 N.J. 276 (1995)
(addressing definition of “public police department”).

We answer

both questions in the affirmative, and deny the Board’s motion to
dismiss the petition.

We detail the reasons that lead to this

conclusion, starting with the question of whether campus police
officers are engaged in “performing police services.”
N.J.S.A. 34:13A-15 does not define “performing police
services” and our decisions have not done so either.

Instead, we

have examined the duties, responsibilities, and required training
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of the employees in question, with emphasis on whether they have
statutory police powers.

Camden; NJIT.

Our case law in this

area is related to decisions considering whether employees are
police for the purposes of N.J.S.A. 34:13A-5.3, providing that
police generally do not have the right to join employee
organizations that admit non-police.

That analysis was in turn

shaped by Gloucester Cty. v. PERC, 107 N.J. Super. 150, 158 (App.
Div. 1969), aff’d o.b. 55 N.J. 333 (1970), where the Appellate
Division held that corrections officers were "police" under 5.3
because they had the statutory authority “to act as officers for
the detection, apprehension, arrest and conviction of offenders.”
See N.J.S.A. 2A:154-4.

While our contrary ruling in Gloucester

had emphasized that corrections officers were unarmed and did not
exercise their statutory powers, the Court reasoned that those
factors did not negate the officers’ statutory duty to detect,
apprehend and arrest in appropriate circumstances.
Following Gloucester, we have held that employees are
“police” for purposes of 5.3 if they have the statutory authority
to make arrests, even if the authority is limited to a particular
class of violations.

Warren Cty., P.E.R.C. No. 86-11, 12 NJPER

357 (¶17134 1986) (weights and measures officers were police
because they had statutory power to arrest with respect to
violations of weights and measures statutes).

Conversely, we

have held that a lack of statutory arrest power weighs heavily,
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if not conclusively, against a finding that an employee is a
police officer under 5.3.

See, e.g., Mercer Cty., P.E.R.C. No.

88-85, 14 NJPER 244 (¶19090 1988) (county juvenile detention
officers are not police, regardless of whether their duties are
similar to those of corrections officers, because they do not
have arrest power); Monmouth Cty., P.E.R.C. No. 88-10, 13 NJPER
647 (¶18244 1987), aff’d NJPER Supp.2d 169 (¶171 App. Div. 1998)
(park rangers’ authority to act as police officers to enforce
park regulations not equivalent to arrest authority in Gloucester
and Warren or to full police powers accorded to park police).
In Camden, we drew on Gloucester in holding that court
attendants, whose primary duty was to maintain order in the
court, were entitled to interest arbitration.

We noted that the

attendants were statutorily empowered to “act as officers for the
detention, apprehension, arrest and conviction of offenders
against the law” – authority that was virtually identical to that
possessed by the Gloucester corrections officers.

We then

stated:
While the issue in Gloucester is somewhat
different from that involved here, it cannot
be seriously disputed that employees who are
vested with the same powers and duties as the
corrections officers in that case are
“employees engaged in performing police
services” within the meaning of N.J.S.A.
34:13A-15. 10 NJPER at 502.
NJIT adopted the same approach in concluding that there was
“no doubt” that college police officers appointed under N.J.S.A.
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18A:6-4.2 were performing police services.

We emphasized the

police powers accorded them by N.J.S.A. 18A:6-4.5 and noted that
NJIT officers carried service revolvers and performed such
functions as foot and vehicular patrol; arresting violators of
the law; enforcing traffic and parking regulations; and
protecting the transport of large sums of money.

9 NJPER at 667.

Similarly, in Rutgers, where the employer argued that it was not
a “public police department”, we noted that university police
appointed pursuant to N.J.S.A. 18A:6-4.2 et seq. performed most
traditional police functions.
Against this backdrop, we are satisfied that, by virtue of
their statutory police powers and their performance of many
police functions, campus police perform police services within
the meaning of N.J.S.A. 34:13A-15.

In light of our case law; the

centrality of N.J.S.A. 18A:6-4.5 to our analysis; and the
Legislature’s directive to liberally construe the statute,
N.J.S.A. 34:13A-14, the Board’s objections do not weigh in favor
of a contrary conclusion.
For example, while the Board emphasizes that campus police
are not armed while on duty, that factor is not determinative in
light of Camden and the Court’s analysis in Gloucester.
Similarly, we are not persuaded that unit members fall outside
N.J.S.A. 34:13A-15 because “school security guards” are not among
the listed titles in the statute.

The Board itself has
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characterized these employees as “campus police officers” or
“school police officers” in its job description and federal grant
applications.

In any case, N.J.S.A. 34:13A-15 states that

“employees performing police services” includes “but is not
necessarily limited to” the listed titles, thus indicating that
other positions may be encompassed within the definition.

NJIT;

see also Assembly Labor Industry and Professions Committee,
Statement to S. 482 (December 6, 1976) (section was intended to
delineate the "principal titles" covered by the statute).
The Board also urges that the policy reasons underlying the
interest arbitration statute – to prevent strikes by critical
public safety employees and recognize the life-threatening
dangers they face – do not pertain to these employees, who do not
face the same dangers or have the same responsibilities as
municipal or university police officers.

It stresses that, in

Rutgers, the Appellate Division commented that the functions and
responsibilities of university police were “virtually
indistinguishable” from any other local police force.

21 NJPER

at 46.
For the purposes of this decision we accept that campus
police officers’ scope of responsibility is not identical to that
of municipal or Rutgers University police.

But this does not

foreclose the unit from petitioning for compulsory interest
arbitration where N.J.S.A. 34:13A-15 lists many positions whose
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law enforcement responsibilities are more specialized than those
of municipal or Rutgers University officers.

We also note that

in 1991, the Legislature expressed its view that campus police
are comparable to other police when it amended N.J.S.A. 18A:6-4.5
and 4.8 to give them police powers and the right to carry
firearms “at all times”, instead of, as before, during the
performance of their duties and en route to and from work.

See

Statement to Assembly No. 3559, Assembly County Government
Committee (bill provides “parity” for campus officers).
Nor is interest arbitration foreclosed because campus police
are not among the eligible titles listed in the PFRS statute.
N.J.S.A. 43:16A-1(2)(a)(I) defines a “policemen” as an individual
required to carry firearms while on duty, a condition not present
in N.J.S.A. 34:13A-15 and one which Gloucester decided against
imposing in the related context of N.J.S.A. 34:13A-5.3.

Finally,

we are not persuaded that campus police officers fall outside the
ambit of N.J.S.A. 34:13A-15 because they are not mentioned in the
statutes authorizing the creation of municipal and county police
forces.

N.J.S.A. 18A:6-4.2 sets forth a comparable statutory

scheme for the appointment of police at educational institutions.
We turn next to the second prong of our analysis: whether
this board of education, defined as a public employer under
N.J.S.A. 34:13A-3.3(c), has a public police department within the
meaning of the interest arbitration statute.
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N.J.S.A. 34:13A:-15 defines a “public police department” as
“[a]ny police department or organization of a municipality,
county or park, or the State or any agency thereof, having
employees engaged in performing police services.”

In Rutgers, we

observed that this language was susceptible to two readings.

One

reading, urged by the university in Rutgers, is that an employer
is not subject to the statute, even if it has a police
department, unless it is a municipality, a county, a park, the
State or any agency thereof.

Under a second interpretation, the

statute applies to two types of entities: first, all “police
departments” and second, “any organization” of a municipality,
county, park, the State or any agency thereof that, while not a
police department, has “employees performing police services.”
We observed that under this construction, the interest
arbitration statute would apply to Rutgers’ police department,
regardless of whether Rutgers was a State agency.

19 NJPER at

579.
Rutgers found this latter reading preferable, reasoning that
it explained why the language following “organization” was added.
It also commented that “performing police services” would be
redundant if it referred back to both “police department” and
“organization.”

Nevertheless, we assumed for purposes of the

decision that Rutgers’ interpretation was correct, and we held
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that Rutgers was a State agency for purposes of the interest
arbitration statue.
Rutgers is pertinent here, where the Board also contends
that it is not subject to N.J.S.A. 34:13A-15 because the statute
does not mention boards of education.
As one basis for our decision, we reiterate Rutgers’
conclusion that the statute applies to all public “police
departments”, even if they are located within, for example,
public school systems or universities.

Under this construction,

this unit can fairly be said to constitute a police department
given that it is comprised exclusively of employees who have full
police powers; are required to have police training; perform many
police functions; and are supervised in part by a Director of
Safety who is a retired police lieutenant.

The campus police

unit is not unlike a force of several officers in a small
municipality that reports directly to a Director of Public Safety
– a member of the governing body – rather than a police chief.
See N.J.S.A. 40A:14-118 (authorizing municipality to create a
police force as a department, division, bureau, or other agency;
making appointment of police chief discretionary; and requiring
promulgation of governance rules by an appropriate authority).
We note that the campus police were described as a “department”
in the DOJ grant application, a term also used on officer I.D.
cards.

Thus, the Board’s “police department” is covered by the
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interest arbitration statute and the Board’s motion must be
denied for that reason.
Nevertheless, as in Rutgers, we will also carefully
consider, as an alternative ground for our ruling, whether the
Board is subject to the statute under a reading that assumes that
a public employer with a police department must also be a
“municipality, county, park, State, or any agency thereof” to be
covered by the statute.
A school board is not a “state agency” in the sense of,
e.g., the Department of Corrections, and it is also a legal
entity that is distinct and separate from the municipality in
which it is located.

Otchy v. Elizabeth Bd. of Ed., 325 N.J.

Super. 98, 109 (App. Div. 1999), certif. den. 163 N.J. 79 (2000);
N.J.S.A. 18A:10-1; N.J.S.A. 18A:11-2.

However, in a broader

sense, a board is an instrumentality of the State obligated to
provide for the educational needs of the district’s children and
charged with implementing the State constitutional mandate to
provide a thorough and efficient education.

Durgin v. Brown, 37

N.J. 189, 199 (1962); Hamel v. State of New Jersey, 321 N.J.
Super. 67, 76 (App. Div. 1999).

A local board is a “creature of

the State” that may exercise only those powers granted to it by
the Legislature either expressly or by necessary and fair
implication.

Atlantic City Ed. Ass’n v. Atlantic City Bd. of

Ed., 299 N.J. Super. 649, 655 (App. Div. 1997), certif. den. sub
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nom. Keyport Teachers’ Ass’n v. Keyport Bd. of Ed., 152 N.J. 192
(1997), citing Fair Lawn Ed. Ass’n v. Fair Lawn Bd. of Ed., 79
N.J. 574, 579 (1979).
Given these well-accepted principles; the directive to
liberally construe the interest arbitration statute, N.J.S.A.
34:13A-14d; the grant of police powers to campus police; and the
Court’s affirmance of Rutgers, we think the critical inquiry is
whether the Legislature intended to exclude from interest
arbitration those campus officers who are appointed by boards of
education rather than universities or colleges.
it did not.

We conclude that

NJIT is instructive on this point.

In that case, we found that the institution had a public
police department; rejected the employer’s argument that only
taxing authorities were subject to the statute; and cited New
Jersey Inst. of Technology v. City of Newark, 164 N.J. Super. 516
(App. Div. 1978), for the proposition that while the State had a
considerable role in the management and operation of the
institution, NJIT was “essentially an instrumentality of the City
of Newark as part of its school district.”

9 NJPER at 666. We

rejected Newark’s argument that NJIT was therefore not a State
agency, declining to read the term “agency” so narrowly.
at 667 n.3.

A similar analysis pertains here.

9 NJPER

The Board is

indisputably a governmental body exercising State-conferred
powers and implementing a State constitutional mandate,
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regardless of whether it is a State agency or instrumentality for
all purposes.

Contrast Rutgers, 21 NJPER at 46 (Court noted that

Rutgers was a private entity for some purposes and a public body
for others); accord Fine v. Rutgers, 163 N.J. 464 (2000).
We recognize that the Legislature could have chosen to
separately list boards of education as employers under N.J.S.A.
34:13A-15, just as it did in N.J.S.A. 34:13A-3.3c.

However, we

do not think that omission signals an intent to exclude units
such as these from the statute, given that school districts –
like universities and state colleges - would not likely be the
employers most evidently in the Legislature’s mind when it
enacted impasse procedures for police and fire employees.
Further, if we are to liberally construe the interest arbitration
statute so as to achieve its purposes, we discern no rationale
for excluding police officers appointed by the Board where they
have full statutory police powers; they perform duties that might
otherwise be performed by municipal or county officers assigned
to the schools; and the Board does not assert that applying the
statute to these officers would interfere with its educational
mission.

See Rutgers (police officers do not provide educational

services and the terminal procedure of interest arbitration would
not interfere with the university’s educational mission).
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For the foregoing reasons, we deny the Board’s motion to
dismiss the interest arbitration petition and remand the case to
the Director of Arbitration for processing.
ORDER
The motion of the Cherry Hill Board of Education to dismiss
the interest arbitration petition is denied.

The case is

remanded to the Director of Arbitration for processing.
BY ORDER OF THE COMMISSION
Chairman Henderson, Commissioners Buchanan, DiNardo and Watkins
voted in favor of this decision. None opposed. Commissioners
Fuller and Katz were not present.
ISSUED:

November 22, 2005

Trenton, New Jersey
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DECISION
The City of Orange appeals from an interest arbitration
award involving a negotiations unit of police sergeants, lieutenants,
and captains.

See N.J.S.A. 34:13A-16f(5)(a).

It asks us to vacate

the award as it pertains to holiday pay.
The arbitrator resolved the unsettled issues by conventional
arbitration, as he was required to do absent the parties' agreement
to use another terminal procedure.

N.J.S.A. 34:13A-16d(2).

The arbitrator awarded a four year contract from January
1, 2000 through December 31, 2003 (Arbitrator's opinion, p. 20).
Among other things, he awarded the SOA's holiday pay proposal,
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ordering that "[h]oliday pay shall be incorporated into base salary
for all years of service," effective January 1, 2001.
The City appeals.

It asks us to vacate the portion of the

award concerning holiday pay, arguing that it violates an April 2000
Police and Fire Retirement System (PFRS) regulation.

It contends

that this regulation bars holiday pay from being considered
pensionable compensation in the circumstances here.

Citing Delran

Tp., P.E.R.C. No. 99-86, 25 NJPER 166 (¶30076 1999), the SOA counters
that the method of payment for holiday pay is a mandatorily
negotiable subject; that the arbitrator did not address the pension
effect of the "fold-in" he ordered; and that the Division of Pensions
has exclusive jurisdiction to determine such pension implications.
It also contends that because the City did not file a timely scope of
negotiations petition, the City is estopped from alleging that the
holiday pay portion of the award is preempted.

See N.J.A.C.

19:16-5.5(c).
The background to this issue is as follows.

The parties'

predecessor agreement stated that holiday pay was to be included in
base salary beginning with the 23rd year of service, whereas prior to
that point it was paid as a lump sum (Arbitrator's opinion, p. 17;
T162).

The parties believed that this provision increased an

officer's pension because, under pre-2000 regulations, regular,
periodic payments were considered in
calculating pension benefits, whereas lump sum payments were not
(Arbitrator's opinion; p. 17; T162; N.J.A.C. 17:4-4.1(d)
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While this distinction between lump sum and regular,

periodic payments still pertains, see N.J.A.C. 17:4-4.1(a)1 and 2iv,
the new regulation also states that "creditable compensation" does
not include "[a]ny form of compensation which is not included in a
member's base salary during some of the member's service and is
included in the member's base salary upon attainment of a specified
number of years of service."

N.J.A.C. 17:4-4.1(a)(2)xiii.

The

rationale underlying N.J.A.C. 17:4-4.1(a)(2)xiii is that
end-of-career salary increases, designed primarily to increase
retirement benefits, jeopardize the actuarial integrity of the system
because they result in retirees receiving benefits which were not
adequately funded by employer and employee contributions throughout
the employee's career.

Fraternal Order of Police, Garden State Lodge

#3, et al. v. Bd. of Trustees of the Police and Firemen's Retirement
System,

N.J. Super.

(App. Div. 2001); Wilson v. Bd. of

Trustees of Police and Firemen's Ret. System, 322 N.J. Super. 477,
481-483 (App. Div. 1998).
At the time the SOA filed its interest arbitration petition,
N.J.A.C. 17:4-4.1 had been proposed and the SOA sought to fold
holiday pay into base salary without regard to years of service.
Before the arbitrator, the City maintained that the proposal would
not benefit superior officers (Arbitrator's opinion, p. 17).
City argued, as it does now, that N.J.A.C.

The
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17:4-4.1(a)(2)xiii requires that holiday pay must be included in an
employee's base wages during all of his or her years of service with
the City for it to be used in calculating pension benefits.

The City

argued that allowing the holiday pay to be considered pensionable
compensation for the superior officers only would trigger the
actuarial problems referred to in Wilson and would run afoul of
N.J.A.C. 17:4-4.1(a)2xiii, since employees do not become superior
officers without having some years of service in the rank-and-file
unit (Arbitrator's opinion, p. 17).
While the arbitrator appeared to agree with this
interpretation of the pension regulations, he nevertheless awarded
the SOA proposal.

He reasoned:

Conceptually the parties have an accord as
to the enrichment of salary to be used for
computation of pension benefits. Both parties
have benefited from the provision in the 1999
Agreement which delays the combination until the
23rd year since neither makes contributions to
the pension for years before that point and the
addition to salary is not a function of overtime
or other base salary rates prior to the
inclusion. However, the Pension Division has
made it clear that to be an accepted part of the
pay rate for computation of pension benefits the
holiday pay or any other element considered to
be salary must be incorporated for the entire
period of employment.... The City argues that as
long as the PBA unit of patrolmen, the source of
appointments to the ranks in this unit, do not
have such a program, that is incorporation of
holiday pay at initial appointment or when the
Pension Division may have otherwise allowed,
there is no value to the individual to effect a
change in this unit. On the other hand, should
the demand be rejected and should such an
acceptable plan be initiated for patrolmen, then
when they are promoted to sergeant they would
become ineligible for the value of holiday pay
as a
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part of their pensionable wages according to the
terms of the SOA 1999 Agreement. This would
seem to be unfair and probably a disincentive
for accepting the promotion as well. If one can
presume that such a program, if consummated with
the PBA unit, has the support of the City, then
having an Agreement with the SOA which precludes
it remaining effective appears to be
inappropriate. Based on this line of reasoning,
I intend to provide a remedy for this situation
which reflects the circumstances outlined above.
[Arbitrator's opinion, p. 17].
Based on this analysis, the arbitrator ordered that "[h]oliday shall
be incorporated into base salary for all years of service", effective
January 1, 2001.
We first consider the SOA's contention that, because the
City did not file a scope of negotiations petition, it is now barred
from arguing that the holiday pay portion of the award is preempted.
See N.J.A.C. 19:16-5.5(c) (where party does not file a scope of
negotiations petition, it is deemed to have agreed to submit all
unresolved issues to interest arbitration).
A claim that a proposal contravenes a statute or regulation
is a claim that the proposal is not mandatorily negotiable.

See

Paterson Police PBA No. 1 v. Paterson, 87 N.J. 78 (1981).
Accordingly, it should be raised in a scope of negotiations petition
that, under the regulations in effect in
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February 2000, had to be filed within 10 days of a respondent's
receipt of an interest arbitration petition.1/
We will assume for purposes of analysis that the deadline in
N.J.A.C. 19:16-5.5(c) did not apply because, while the SOA's February
25, 2000 petition listed "holiday pay in base pay" as one of the
disputed issues, the regulation on which the City relies was not
adopted until February 28, 2000 and did not become effective until
April 3.

See 32 N.J.R. 1246(a).

While the City could have filed a

scope petition after the regulation was adopted, our regulations did
not mandate that it do so.

Compare Borough of Prospect Park,

P.E.R.C. No. 92-117, 18 NJPER 301, 303 n.1 (¶23129 1992) (declining
to find that petition filed after N.J.A.C. 19:16-5.5(c) deadline was
untimely where revised work schedule proposal raised new
negotiability concerns and petition was filed after employer received
revised proposal).
In these circumstances, we will consider the merits of the
City's claim.

We do so given the effective date of the regulation;

the principle that a public sector arbitration award must conform to
statutes and regulations, see Old Bridge Tp. Bd. of Ed. v. Old Bridge
Ed. Ass'n, 98 N.J. 523, 527 (1985) and Jersey City Ed. Ass'n v.
Jersey City Bd. of Ed., 218 N.J. Super. 177, 188

1/

Regulations effective July 2, 2001 change the deadline to
fourteen days after a respondent's receipt of the Director of
Arbitration's Notice of Filing of an interest arbitration
petition. See 33 N.J.R. 1169(a); 33 N.J.R. 2281(a).
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(App. Div. 1987); and the City's contention that the award violates a
regulation.

Compare Borough of Roseland, P.E.R.C. No. 2000-46, 26

NJPER 56 (¶31019 1999) (one factor that may be considered in
evaluating whether to relax the time requirements for filing a scope
petition is whether a party alleges that a proposal contravenes a
statute or regulation).
We now turn to the merits of the City's appeal.

We agree

with the SOA that this case is largely governed by two principles set
forth in Delran.
The first principle is that an arbitrator may not issue any
"finding, opinion or order regarding any aspect of the rights duties,
obligations in or associated with ... any governmental retirement
system or pension fund...."

See N.J.S.A. 34:13A-18.

The second principle is that, while the subject of pensions
is not mandatorily negotiable, see N.J.S.A. 34:13A-8.1 and State v.
State Supervisory Employees' Ass'n, 78 N.J. 54, 83 (1978), pension
statutes and regulations do not automatically preempt proposals
relating to terminal leave, longevity or holiday pay, even though
those proposals may trigger questions about how the compensation will
be treated for pension purposes.

Delran; Town of Kearny, P.E.R.C.

No. 2001-58, 27 NJPER 189 (¶32063 2001); Town of Harrison, P.E.R.C.
No. 99-54, 25 NJPER 40 (¶30016 1998); Galloway Tp., P.E.R.C. No.
98-133, 24 NJPER 261 (¶29125 1998); Voorhees Tp., P.E.R.C. No. 96-77,
22 NJPER 198 (¶27105 1996).
focused not on whether a form

Stated another way, our case law has
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of compensation may, under pension regulations, be used to calculate
pension benefits, but on whether it is negotiable separate and apart
from its pension implications.
Thus, we affirmed an award in Delran, also involving a
police superiors unit, where an arbitrator awarded a union proposal
to include holiday pay in base pay.

Delran was decided before the

2000 regulation was adopted, but the employer's argument was
conceptually the same as the City's: the holiday pay portion of the
award should be vacated because, given Division of Pension
requirements, SOA members' holiday pay could not be considered part
of their base salary for pension purposes.

We rejected that claim,

reasoning that the arbitrator's award did not address the pension
effect of the fold-in he had ordered and that the award could be
legally implemented by including holiday pay in base pay for the
purpose of calculating overtime -- one of the SOA's objectives in
proposing the fold-in.

25 NJPER at 169.

We held that the method of

payment for holiday pay and the base pay rate for overtime purposes
were mandatorily negotiable.

We reasoned that these compensation

issues were separate from how the holiday pay was treated for pension
purposes.

While noting that the arbitrator's opinion reflected his

view that the award would result in slightly higher pensions for unit
members, we stressed that neither we nor the arbitrator had
jurisdiction to direct what was to be included in base salary for
pension purposes.

Ibid.
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As in Delran, the arbitrator's

award addresses a mandatorily negotiable compensation issue: the
method of payment for holiday pay that also, as the SOA notes,
affects overtime and other pay rates calculated on an officer's base
salary.

The award does not direct that holiday pay be included in

base pay for pension purposes and it can be legally implemented,
regardless of whether the Division of Pensions finds
the compensation to be pensionable, by adding holiday pay to base
salary for the entire period of time an individual is in the SOA unit
rather than, as before, with the 23rd year of service.

We stress

that the Division of Pensions must resolve the pension implications,
if any, of changing the method for paying holiday pay for the SOA
unit.

Delran; Galloway.
Consistent with this analysis, we conclude that the

arbitrator did not, as the City argues, exceed his authority by
awarding the fold-in when the PBA unit does not have a similar
provision.

The City's argument rests on the assumption that the

holiday pay will be pensionable only if and when holiday pay is also
included in the base salary of rank-and-file unit members.

Even if

we assume that to be the case, the award can, as noted, still be
legally implemented as it affects the method of payment for holiday
pay -- and overtime and other pay rates -- for this unit.

While the

arbitrator could, as the City notes, have made his award contingent
upon the PBA unit's receiving the provision, see Borough of Matawan,
P.E.R.C. No. 99-107, 25 NJPER 324 (¶30140 1999), he was not required
to do so.

P.E.R.C. NO. 2002-4
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In so holding, we recognize that the 23rd year fold-in in
the parties' predecessor agreement was intended to increase members'
pensions.

And we also recognize that the SOA may have proposed to

fold-in holiday pay without regard to years of service so as to
retain or obtain pensions at a particular level, while conforming to
the new regulation.

However, the fact that an award on a

compensation issue may, after Division of Pensions review,
also affect pension benefits, does not make the award invalid.

See

Delran, 25 NJPER at 169 (commenting that one effect of the
arbitrator's award could be to increase pension benefits if other
requirements then in effect were also met).
In affirming the arbitrator's award, we note one difference
between this case and Delran.

In Delran, the Division of Pensions

had already advised the Township that holiday pay would not be
included in an SOA member's pensionable base salary unless all other
Township employees who belonged to PFRS -- i.e., rank-and-file police
officers -- also received holiday pay on a regular, periodic basis
instead of as a lump sum.

In this case, we have no Division of

Pension communication relating to this employer, and the April 2000
pension regulation appears to take a different approach from the
Division of Pensions letter referred to in Delran.2/

Thus, we have

less basis than in Delran to

2/

N.J.A.C. 17:4-4.1(a)1 and N.J.A.C. 17:4-4.1(a)2xi now focus on
whether a form of compensation is paid uniformly among members
of the same negotiations unit who: (1) receive the compensation
and (2) who are also members of the same retirement system.

P.E.R.C. NO. 2002-4
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surmise that the Division of Pensions will conclude that the holiday
pay is not creditable for pension purposes, and less reason to vacate
an award that addresses the mandatorily negotiable issue of the
method of payment for holiday pay.
ORDER
The arbitrator's award is affirmed.
BY ORDER OF THE COMMISSION

Millicent A. Wasell
Chair
Chair Wasell, Commissioners Buchanan, Muscato, Ricci and Sandman
voted in favor of this decision. Commissioners Madonna and McGlynn
abstained from consideration. None opposed.
DATED:
ISSUED:

July 26, 2001
Trenton, New Jersey
July 27, 2001
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PER CURIAM

Somerset County appeals from a November 21, 2006 decision
of the Public Employment Relations Commission (PERC) affirming
an interest arbitration award setting terms for the contract
between the County and its sheriff's officers, represented by
the Somerset County Sheriff's FOP Lodge #39 (FOP).

We affirm.

I
A collective bargaining agreement between the FOP and the
County expired on December 31, 2004.

After failed negotiations

regarding a successor contract that was to cover the period of
January
submitted

1,

2005,
the

through

matter

N.J.S.A. 34:13A-16.
appointed by PERC.

to

December
interest

31,

2007,

arbitration

the

parties

pursuant

to

A hearing was held before an arbitrator
In broad outline, the County offered the FOP

a 1% annual increase, while the FOP demanded a 6% increase.

On

August 31, 2006, the arbitrator rendered an award giving the
sheriff's officers a salary package which was near the midpoint
of the parties' respective bargaining positions and which was
comparable to the salary increases agreed on in the County's
previous

settlement

with

the

corrections

officers.

To

the

extent relevant to this appeal, we discuss the details of the
award later in this opinion.
On October 3, 2006, the County appealed the salary ruling
to PERC, which affirmed the award on November 21, 2006.

This

appeal followed.

2
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II
"[I]nterest arbitration concerns the resolution of disputes
about

new

collective

bargaining

agreements

essentially a creature of statute.
PERC

provides

criteria."

arbitrators

who

.

.

.

[It]

is

With interest arbitration,

must

apply

specific

uniform

Policeman's Benevolent Ass'n Local 292 v. Borough of

N. Haledon, 158 N.J. 392, 400 (1999).
The

Legislature

has

specifically

mandated

interest

arbitration to resolve collective bargaining disputes between
public employers and law enforcement employees, recognizing the
"unique and essential duties" those employees perform, the "life
threatening

dangers

[they]

regularly

confront"

and

the

importance of maintaining the "high morale" of these employees.
N.J.S.A.

34:13A-14(a).

The

same

statute,

however,

also

recognizes the importance of giving "all due consideration to
the interests and welfare of the taxpaying public."

N.J.S.A.

34:13A-14(b).
Pursuant to statutory amendments enacted effective in 1996,
L. 1995, c. 425,1 when a public employer and a law enforcement
agency

reach

conventional

an

impasse,

arbitration,

the
in

dispute
which

the

is

to

be

resolved

arbitrator

dispute and crafts the terms of a new agreement.

hears

by
the

See N.J.S.A.

1

The amendments are known as the Police and Fire Public Interest
Arbitration Reform Act. N.J.S.A. 34:13A-14a.
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34:13A-16d.

Either party may appeal the arbitrator's award to

PERC, which in turn "may affirm, modify, correct or vacate the
award or may, at its discretion, remand the award to the same
arbitrator

or

to

reconsideration."

another

arbitrator,

selected

by

lot,

for

N.J.S.A. 34:13A-16f(5)(a).

In deciding an interest arbitration, the arbitrator must
consider the following factors:
The arbitrator or panel of arbitrators
shall
decide
the
dispute
based
on
a
reasonable determination of the issues,
giving due weight to those factors listed
below that are judged relevant for the
resolution of the specific dispute.
In the
award,
the
arbitrator
or
panel
of
arbitrators shall indicate which of the
factors are deemed relevant, satisfactorily
explain why the others are not relevant, and
provide an analysis of the evidence on each
relevant factor:
(1) The interests and welfare of the public.
Among the items the arbitrator or panel of
arbitrators shall assess when considering
this factor are the limitations imposed upon
the employer by P.L.1976, c.68 (C.40A:4-45.1
et seq.).
(2) Comparison of the wages, salaries,
hours, and conditions of employment of the
employees
involved
in
the
arbitration
proceedings with the wages, hours, and
conditions of employment of other employees
performing the same or similar services and
with other employees generally:
(a)
In
private
employment
in
general;
provided, however, each party shall have the
right to submit additional evidence for the
arbitrator's consideration.

4
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(b)
In
public
employment
in
general;
provided, however, each party shall have the
right to submit additional evidence for the
arbitrator's consideration.
(c) In public employment in the same or
similar
comparable
jurisdictions,
as
determined in accordance with section 5 of
P.L.1995, c.425 (C.34:13A-16.2); provided,
however, that each party shall have the
right
to
submit
additional
evidence
concerning
the
comparability
of
jurisdictions
for
the
arbitrator's
consideration.
(3)
The
overall
compensation
presently
received by the employees, inclusive of
direct wages, salary, vacations, holidays,
excused leaves, insurance and pensions,
medical and hospitalization benefits, and
all other economic benefits received.
(4) Stipulations of the parties.
(5) The lawful authority of the employer.
Among the items the arbitrator or panel of
arbitrators shall assess when considering
this factor are the limitations imposed upon
the employer by P.L.1976, c.68 (C.40A:4-45.1
et seq.).
(6) The financial impact on the governing
unit, its residents and taxpayers.
When
considering this factor in a dispute in
which the public employer is a county or a
municipality, the arbitrator or panel of
arbitrators shall take into account, to the
extent that evidence is introduced, how the
award will affect the municipal or county
purposes element, as the case may be, of the
local property tax; a comparison of the
percentage of the municipal purposes element
or, in the case of a county, the county
purposes element, required to fund the
employees' contract in the preceding local
budget year with that required under the
award for the current local budget year; the
impact of the award for each income sector

5
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of the property taxpayers of the local unit;
the impact of the award on the ability of
the governing body to (a) maintain existing
local programs and services, (b) expand
existing local programs and services for
which public moneys have been designated by
the governing body in a proposed local
budget, or (c) initiate any new programs and
services for which public moneys have been
designated by the governing body in a
proposed local budget.
(7) The cost of living.
(8) The continuity and stability of employment
including seniority rights and such other
factors not confined to the foregoing which
are ordinarily or traditionally considered
in the
determination
of
wages,
hours,
and
conditions
of
employment
through
collective
negotiations
and
collective
bargaining between the parties in the public
service and in private employment.
(9) Statutory restrictions imposed on the
employer. Among the items the arbitrator or
panel of arbitrators shall assess when
considering this factor are the limitations
imposed upon the employer by section 10 of
P.L.2007, c.62 (C.40A:4-45.45).2
[N.J.S.A. 34:13A-16g (emphasis added).]
While the arbitrator need not rely on all of the statutory
factors, the arbitrator must at least consider the factors and
explain why any factor not relied on is not relevant.

This

specific statutory requirement, added to N.J.S.A. 34:13A-16g in

2

This subsection was added to the statute in 2007 and would not
have applied to the arbitration in this case.
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the

1995

amendments,

L.

119,

c.

425

§

3,

reflects

earlier

decisional law from the Supreme Court:
[A]n arbitrator need rely not on all
factors,
but
only
on
those
that
the
arbitrator deems relevant.
An arbitrator
should
not
deem
a
factor
irrelevant,
however,
without
first
considering
the
relevant
evidence.
An
arbitrator
who
requires additional evidence may request the
parties to supplement their presentations .
. . however, the arbitrator need not require
the production of evidence on each factor. .
. . Such a requirement might unduly prolong
a process that the Legislature designed to
expedite collective negotiations with police
and fire departments.
Whether or not the parties adduce
evidence
on
a
particular
factor,
the
arbitrator's opinion should explain why the
arbitrator finds that factor irrelevant.
Without such an explanation, the opinion and
award may not be a "reasonable determination
19:16-5.9.
of
the
issues."
N.J.A.C.
Neither the parties, the public, nor a
reviewing
court
can
ascertain
if
the
determination
is
reasonable
or
if
the
arbitrator has given "due weight" to the
relevant factors.
. . . A reasoned explanation along those
lines should satisfy the requirement for a
decision based on "those factors" that are
"judged
relevant."
Also,
such
an
explanation should satisfy the requirement
that the arbitrator "give due weight" to
each factor. Anything less could contravene
the Act's provision for vacating an award
"for failure to apply the factors specified
in subsection g. . . . ." N.J.S.A. 34:13A16f(5).
In sum, an arbitrator's award
should
identify
the
relevant
factors,
analyze the evidence pertaining to those
factors, and explain why other factors are
irrelevant.

7
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[Hillsdale PBA Local 207 v. Borough of
Hillsdale,
137
N.J.
71,
83-85
(1994)
(citations omitted, emphasis added).]
In regulations adopted to implement N.J.S.A.

34:13A-16g,

PERC likewise requires arbitrators to consider and explain all
of the subsection g factors.
N.J.S.A. 34:13A-16g identifies eight factors
that an interest arbitrator must consider in
reviewing the parties' proposals.
The
arbitrator
must
indicate
which
of
the
factors listed in that subsection are deemed
relevant; satisfactorily explain why the
others are not relevant; and provide an
analysis of the evidence on each relevant
factor.
[N.J.A.C. 19:16-5.14(a).]
The regulations also implement a legislative requirement that
PERC

define

"comparability,"

thus

recognizing

that

the

Legislature believed this to be an important factor:
N.J.S.A. 34:13A-16g(2)(c) lists as a factor
"public employment in the same or similar
comparable jurisdictions. . . ." Subsection
a of section 5 of P.L. 1995, c.425 requires
that the Commission promulgate guidelines
for
determining
the
comparability
of
jurisdictions for the purposes of paragraph
(2)(c) of subsection g.
[Ibid.]
However,

while

PERC's

regulation

provides

an

exhaustive

list of factors to consider in deciding whether certain law
enforcement
regulation

jobs
does

are
not

comparable,
indicate

that

8

N.J.A.C.

19:16-5.14(c),

comparability

is

the

the
only
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factor

an

arbitrator

should

consider.

See

N.J.A.C.

19:16-

1.14(a).
In a series of cases, including Hillsdale, our courts have
addressed the problem of arbitrators basing their decisions on
only one or two factors without explaining why the other factors
are not relevant or deserving of weight.

Merely listing the

other factors is not sufficient; an arbitrator must explain why
they are not relevant or what, if any, weight they were given
and why.
In Hillsdale, the Court reversed an arbitration award based
on this deficiency, concluding that the arbitrator had failed to
adequately

consider

the

statutory

factors,

including,

significantly, the public interest:
[a]lthough
compulsory
interest
arbitration is essentially adversarial, the
public is a silent party to the process.
Compulsory interest arbitration of police
and fire fighters' salaries affects the
public in many ways, most notably in the
cost and adequacy of police and fireprotection services.
Indeed, section 16g
expressly
requires
the
arbitrator
to
consider the effect of an award on the
general public. Hence, an award runs the
risk of being found deficient if it does not
expressly consider "[t]he interests and
welfare of the public." N.J.S.A. 34:13A16g(1).
supra,
[Hillsdale,
(citation omitted).]

137

9

N.J.

at

82-83
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Likewise, in Twp. of Washington v. N.J. State Policemen's
Benevolent Ass'n, 137 N.J. 88 (1994), the Court affirmed our
decision that an arbitrator's award had improperly focused only
on comparisons between contracts with law enforcement units in
different

municipalities,

neglecting

to

consider

the

other

statutory factors:
The basic flaw in the award is that the
analysis
of
the
statutory
factors
is
deficient.
In sum, the award neither
identifies and weighs the relevant factors
nor
explains
why
other
factors
are
irrelevant.
Indeed, the award implies that
a comparative analysis of salary increases
in
similar
communities
is
dispositive.
Furthermore,
the
arbitrator
improperly
placed on Washington Township the burden of
proving that it was unable to pay "the 1%
cost difference between the two offers."
Little purpose would be served by repeating
all that we said in Hillsdale about the need
for arbitrators to render reasoned opinions.
Suffice it to say that instead of discussing
the section 16g factors, the award simply
relies on salary increases awarded in other
communities and on Washington Township's
perceived ability to pay the one-percent
differential between its last offer and that
of Local 206.
[Id. at 92.]
Following

Hillsdale,

supra,

we

have

also

indicated

our

disapproval of arbitration awards that narrowly focus only on
comparisons with other law enforcement units within a county,
even if the parties' submissions only focused on that issue:
Paramount
public
interests
make
it
inequitable to order the governing unit (and

10
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in turn the residents and taxpayers) to be
bound to an award and expend public funds
merely because the arbitrator and parties
failed to adequately comply with and address
the
statutory
criteria
beyond
simply
comparability with other law enforcement
units and the non-statutory and abstract
concept of the public employer's "ability to
pay."
[Fox v. Morris County Policemen's Ass'n, 266
N.J. Super. 501, 513 (App. Div. 1993),
certif. denied, 137 N.J. 311 (1994).]
In Fox, we affirmed the trial court's decision to vacate an
interest

arbitration

award

in

favor

of

the

Morris

County

sheriff's officers because the arbitrator erroneously grouped
"together '[t]he interests and welfare of the public,' 16g(1),
'[t]he lawful authority of the employer,' 16g(5), and '[t]he
financial

impact

on

the

governing

unit,

its

residents

and

taxpayers,' 16g(6), under the rubric of a nonstatutorily based
category dubbed 'ability to pay.'"

Id. at 516.

We concluded

that
[t]he grouping of three of the statute's
eight factors under the vague "ability to
pay" label effectively renders two of the
criteria of 16g mere surplusage.
It also
seriously undervalues the public's interests
and welfare, factors which can fairly be
said to always be relevant since the
arbitrator's award may have a great impact
on a governing body's policy decisions.
[Ibid.]
We also noted the problems inherent in over-reliance on
internal

comparisons

with

other

11

county
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enforcement
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contracts.
award

to

sheriff's
internal

In Fox, the arbitrator concluded that an earlier
the

County's

officers'

proposal

comparability'

enforcement units."

corrections

and

officers

because

foster

Id. at 509.

it

stability

supported

would

the

"'maintain

between

the

law

In discussing the arbitrator's

analysis of the second statutory factor, we noted the danger in
this approach:
As for 16g(2), the statute requires a
comparison with other employees, both public
and private.
No one in the instant case
considered comparisons with private sector
employment.
In fact, the Sheriff argued to
Judge Stanton that comparison with private
employment is unnecessary.
The [lower
court]
judge
correctly
called
for
a
"thoughtful" comparison to be attempted,
even if it proves difficult.
The
arbitrator
categorized
an
arbitration award involving the corrections
officers as having "enormous importance in
this case" and expressed his unwillingness
to select the public employer's last offer
because to do so would, in his words, "undo
that salary scale established . . . through
the
.
.
.
award[]
of
the
[public]
Employer's
last
offer"
in
that
other
arbitration.
Over-reliance on maintaining
parity
with
the
corrections
officers,
however, promotes whipsawing, as there will
be a constant need to increase each unit's
wages in the unending quest for parity.
Despite his claim that comparability in
general was "not given determinative weight
in this proceeding," the only realistic
conclusion to be drawn from a reading of the
arbitrator's opinion is that he was almost
entirely influenced by maintaining parity
with the corrections officers.
[Id. at 517-18 (emphasis added).]
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With these precedents in mind, we turn to the case at hand.
Our "scope of review of PERC decisions reviewing arbitration is
sensitive, circumspect and circumscribed.

PERC's decision will

stand unless clearly arbitrary or capricious."

Twp. of Teaneck

v. Teaneck Firemen's Mut. Benev. Ass'n Local No. 42, 353 N.J.
Super.

289,

300

(App.

Div.

2002)

(citations

omitted),

aff'd

o.b., 177 N.J. 560 (2003).
In

turn,

in

follows

Hillsdale,

whether

the

reviewing
Washington

arbitrator

gave

an

arbitrator's

Twp.,
due

and

weight

Fox,
to

decision,
in

the

PERC

determining
subsection

g

factors and whether the decision was supported by substantial
credible evidence.

Cherry Hill Twp., P.E.R.C. No. 97-119, 23

NJPER 287 (1997).
In reviewing the parties' challenges to the
award,
we
must
determine
whether
the
arbitrator
adequately
considered
the
criteria in N.J.S.A. 34:13A-16g and rendered
a reasonable determination on the issues in
dispute.
Our analysis is also informed by
Hillsdale; Washington Twp. v. New Jersey PBA
Local 206, 137 N.J. 88 (1994); and Fox v.
Morris Cty., 266 N.J. Super. 501 (App. Div.
1993), certif. denied, 137 N.J. 311 (1994).
In Washington Twp., Hillsdale, and Morris
Cty.,
the
courts
underscored
that
arbitrators should focus on the full range
of statutory factors and not just police
salaries in surrounding jurisdictions or the
governing body's "ability to pay" the other
party's offer. Hillsdale, 137 N.J. at 85-86;
Washington Twp., 137 N.J. at 92; Morris
Cty., 266 N.J. Super. at 516-517.
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[Ibid.]
This is consistent with our decision in Teaneck, supra, 353
N.J. Super. at 306, that "PERC's appellate role is to determine
whether

the

arbitrator

considered

the

criteria

in

N.J.S.A.

34:13A-16(g) governing the issuance of an interest arbitration
award and rendered a reasonable determination of the issue or
issues at impasse that was supported by substantial evidence in
the record."
PERC has determined that a public employer's pattern of
settlements

with

similar

employee

units

is

an

important

consideration in applying one of the subsection g factors:
N.J.S.A.
34:13A-16g(2)(c)
requires
an
arbitrator
to
consider
evidence
of
settlements between the employer and other
of its negotiations units, as well as
evidence that those settlements constitute a
pattern.
. . . Pattern is an important labor
relations concept that is relied on by both
labor and management.
. . . A settlement pattern is encompassed in
N.J.S.A. 34:13A-16g(8), as a factor bearing
on
the
continuity
and
stability
of
employment
and
as
one
of
the
items
traditionally
considered
in
determining
wages.
Thus, interest arbitrators have
traditionally recognized that deviation from
a
settlement
pattern
can
affect
the
continuity and stability of employment by
discouraging
future
settlements
and
undermining employee morale in other units.
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[Union County Corrections Officers, PBA
Local 999 v. County of Union, 30 NJPER 38
(2004)].
The agency reached a similar conclusion in County of Essex and
Essex County Sheriff and Essex County Sheriff's Officers, PBA
Local

183,

31

determination,

NJPER
and

is

41

(2005).

consistent

That
with

is
the

a

rational

general

policy

equitable

concept that employees who perform similar job duties should
receive comparable wages.
On the other hand, an arbitrator cannot focus solely on
internal

comparisons,

and

must

explain

how

and

why

the

arbitrator gave or did not give weight to the other statutory
factors:
Fashioning a conventional arbitration award
is not a precise mathematical process,
Allendale Bor., P.E.R.C. No. 98-123, 24
NJPER 216 (29016 1998). Given that the
statute sets forth general criteria rather
than a formula, the setting of wage figures
necessarily involves judgment and discretion
and an arbitrator will rarely be able to
conclusively demonstrate that his or her
award is the only "correct" one.
Allendale
Bor.
Some
of
the
evidence
may
be
conflicting and an arbitrator's award is not
necessarily flawed because some pieces of
evidence, standing alone, might point to a
different result.
However, the arbitrator
should state what statutory factors he or
she considered most important in arriving at
the award, explain why they were given
significant weight, and explain how other
evidence
or
factors
were
weighed
and
considered in arriving at a final award.
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[In re Bor. of Lodi and PBA Local 26, 24
NJPER 466 (1998) (emphasis added).]
Likewise, in County of Essex and Essex County Sheriff and
Essex County Sheriff's Officers, PBA Local 183, 31 NJPER

41

(2005), PERC observed:
The Reform Act reflects the Legislature's
intent that arbitrators focus on the full
range of statutory factors not just public
safety salaries in surrounding jurisdictions
or the governing body's ability to pay the
other party's offer.
Accordingly, the Act
expressly
requires
the
arbitrator
to
indicate which of the statutory factors are
deemed relevant, satisfactorily explain why
the others are not relevant, and analyze
each relevant factor.
It also expressly
requires the arbitrator to consider the
limitations imposed on the employer by the
CAP law.
However, while the Act directs
that "due weight" be given to the taxpayers
interests, it does not automatically equate
the
employer's
offer
with
the
public
interest.
The Legislature also recognized
"the unique and essential" duties of law
enforcement officers and found that an
effective interest arbitration process was
requisite
to
maintaining
their
"high
morale," thereby ensuring the efficient
operation of public safety departments and
the protection of the public.
N.J.S.A.
34:13A-14.
Accordingly, arbitrators have
viewed the public interest as encompassing
the need for both fiscal responsibility and
the
compensation
package
required
to
maintain
an
effective
public
safety
department with high morale.
[Ibid. (citations omitted).]
The question in this case is whether the arbitrator, and
PERC, adhered to these well-understood standards.
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contends that the arbitrator, and PERC, gave too much weight to
internal comparisons with other County law enforcement agencies
and gave no weight to the other statutory factors.
argues

that

the

arbitrator

"excluded

The County

consideration

of

other

County contracts with aligned and non-aligned employees."
that

regard,

considered

the

County

evidence

of

urges

other

that

County

"[h]ad
and

the

public

In

Arbitrator
and

private

sector salaries and contracts he should have concluded instead
that the County's offer was more consistent with the economic
realities of the County and best served the interests of the
taxpayers."
explain

The County also argues that the arbitrator did not

why

he

gave

little

weight

to

factors

the

County

considered important, such as the low increase in the Consumer
Price Index.
In this case, the arbitrator was aware of the County's
financial status, because his opinion began by summarizing that
information

as

background.

Notably,

the

average

household

income in the County was about $12,000 above the state-wide
average, and the County's tax rate decreased between 2004 and
2005,

while

its

valuations

increased.

The

arbitrator

then

performed

work

summarized the parties' positions.
The

FOP

argued

that

sheriff's

officers

comparable to that of other law enforcement officers, and that
they

were

underpaid

compared

to
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other

counties

within

Somerset

and

compared

County.

to

The

other
FOP

law

also

enforcement

contended

units

that

the

County's 2005 budget was $5.5 million under its statutorilymandated budget cap, and that the Sheriff's Office had a large
enough budget to accommodate a wage increase.

The FOP also

relied on the fact that the County was relatively wealthy, and
that its tax rate had decreased each year for the past ten
years.
The
excessive
officers

County's

position

particularly
received

was

in

light

annual

"step

that
of

the

the

FOP's

fact

increases"

demand

that
in

was

Sheriff's

addition

to

contract wage increases, while non-law enforcement employees did
not receive step increases.

The County also noted the Sheriff's

officers'

benefit

private

already-generous
sector

settlements

in

wage
state

package,

increases,
and

local

lower

comparably
average

governments,

lower

lower

contract
contract

increases for law enforcement employees throughout the State,
and small increases in the CPI.

The County also contended that

the Sheriff's officers' existing wages compared favorably with
those in other counties, and that their job duties were not
fairly comparable to those of police officers.
The

arbitrator

then

proceeded

to

his

own

analysis,

acknowledging his obligation to consider the factors set forth
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in N.J.S.A. 34:13A-16g.3
proposal

was

comparison

He first concluded that neither party's

justified.

with

other

He

rejected

county

sheriff

the

FOP's

offices,

attempted

because

its

analysis omitted counties where the sheriff's officers received
lower salaries, and he explained why sheriff's officers were not
comparable to municipal police officers.
County's

proposal

because

it

gave

He also rejected the

"virtually

no

weight

to

internal comparisons" with other Somerset County law enforcement
agencies.

He noted that the County "relies mainly upon the cost

impact of step increases . . ., the cost of living, internal
comparisons

with

its

non-law

enforcement

units

and

private

sector wage settlements."
The arbitrator began his analysis with this lengthy general
discussion:
All of the statutory criteria have some
relevance, directly or indirectly, when
setting
salary
modifications.
The
more
significant question is the weight to be
given to the criteria.
By way of example,
statutory financial limitations and the
financial impact of the terms of an award on
the
public
employer,
while
separate
criteria, are among the items that must be
considered
under
the
public
interest
criterion.
Continuity and stability of
employment of unit employees is also a
separate criterion but one that has been
found to be interrelated with the public
interest.
Another factor that interrelates
3

We do not address the arbitrator's decision on issues other
than salary, since they are not the subject of this appeal.
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with the interests and welfare of the public
is comparability, especially among several
units of a single employer who have strong
common interests such as in law enforcement.
In this instance the record shows that the
work performed in the various units is
coordinated and integrated. . . .
Where
evidence of pattern or consistency between
and among law enforcement units is alleged
to exist, any such claim must be examined
under criteria that concerns the public
interest, internal comparability, continuity
and stability of employment and factors
ordinarily or traditionally considered in
determining wages, hours and employment
conditions.
All these criteria have been
found to be implicated by pattern of
settlement.
The

arbitrator

then

addressed

the

parties'

arguments

concerning internal comparability, focusing on the agreements
the County had previously reached with the Sheriff's Superior
Officers for 2005, 2006 and 2007, the Correction Officers and
Corrections Superior Officers for 2004, 2005 and 2006, and the
Prosecutor's Detectives and Investigators for 2003, 2004, 2005
and 2006.

The arbitrator explained why he gave less weight to

the cost of step increases, based on a comparison of the way the
County had treated that issue in its negotiated agreements with
all of the other law enforcement units.
Further

focusing

on

the

issue

of

comparability,

the

arbitrator concluded, "I am persuaded that the relationship to
be given the most weight in this proceeding is the one between
the county's corrections and sheriffs' officer rank and file
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units."

He

did

not,

however,

explain

why

he

reached

this

conclusion, although he had previously explained in general that
"the record shows that the work performed in the various [County
law

enforcement]

arbitrator

did

units

provide

is
a

coordinated
detailed

and

integrated."

explanation

as

to

how

The
he

calculated the wage increase he concluded was appropriate, and
he provided a detailed explanation of the cost of that award.
After reciting again that he had "considered and applied
the statutory criteria," the arbitrator concluded that his award
was "consistent with the public interest by giving substantial
weight to internal settlements and settlement patterns within
the County's law enforcement units."
"[t]he

deviation

County

without

from

internal

reasonable

He also concluded that

comparability

justification

has

sought

the

by

potential

the
to

affect the continuity and stability of employment in the Sheriff
unit."

The arbitrator, however, gave no explanation as to how

he reached that conclusion.

He did not, for example, cite to

any evidence as to the current or past rate of turnover in that
unit.
Finally, the arbitrator briefly addressed other factors:
The financial terms of the award exceed what
the County has proposed and are less than
what the FOP has proposed. The costs can be
borne without conflicting with the County's
statutory spending limitations and without
adverse financial impact on the governing
body, its residents and taxpayers.
The

21

A-1899-06T3

record clearly reflects that the County is
on sound financial footing and its ability
to fund an award of this level is evident
from an examination of its official budget
documents.
Ratables have grown for many
years while the tax rate itself has declined
over the last 10 years.
In addition, the
County's budget was adopted significantly
below the limitations proposed by the State
Budget CAP. The cost of living and private
sector data has been considered, but cannot
be found to be controlling given the fact
that the award is consistent with internal
law enforcement settlements, all of which
are at levels above the cost of living.
The County appealed this award to PERC.

In rejecting the

County's appeal, PERC found that the arbitrator had considered
all of the statutory factors and had properly concluded that
internal settlements with other law enforcement agencies was a
very significant factor:
Interest
arbitrators
have
traditionally
found that internal settlements involving
other uniformed employees are of special
significance
.
.
.
[M]aintaining
an
established pattern of settlement promotes
harmonious
labor
relations,
provides
uniformity
of
benefits,
maintains
high
morale,
and
fosters
consistency
in
negotiations. . . . In this case, the
arbitrator determined that each party's
proposal would alter the relationships among
the County's various law enforcement units
and
undermine
the
need
for
reasonable
consistency
during
the
collective
negotiations process absent a demonstrated
need for deviation. . . .
He specifically
found that the County's law enforcement
units shared strong common interests and
performed coordinated and integrated work
and that the relationship between the units
of
Corrections
Officers
and
Sheriff's

22

A-1899-06T3

Officers
and
the
County's
negotiated
agreement with that unit deserved the most
weight and provided an appropriate model for
structuring this award.
The agency also found that the arbitrator had considered
all of the factors the County cited, such as private sector wage
increases, CPI adjustments, local government wage increases in
general, but reasonably concluded that those factors did not
outweigh the importance of "an award consistent with internal
law enforcement settlements, all of which are at levels above
the cost of living."

Further, "the employer has not justified

why its own internal settlement pattern should not be maintained
and why consideration of private sector wages should outweigh
the

impact

of

the

employer's

negotiations units."

own

settlements

with

other

The agency also reasoned that "because the

impact of an award on the continuity and stability of employment
cannot

be

arbitrator's

precisely
award

measured,

for

we

concluding

will
that

not

disturb

reducing

an

relative

compensation for one of an employer's negotiations units would
strain

the

ongoing

relationship

between

those

negotiations

units."
After

reviewing

the

record,

which

includes

previous

arbitration awards arising from impasses between the County and
the sheriff's officers, we conclude that PERC's determination
must be affirmed. Our review of PERC's decision is limited,
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Teaneck, supra, 353 N.J. Super. at 300, and the arbitrator's
decision, while minimally adequate, is sufficient to meet the
statutory requirements.
The County and its sheriff's officers have a long history
of inability to agree on salary levels, even though the County
has

historically

enforcement units.

reached

settlements

with

its

other

law

Our review of the prior arbitration awards

(which the County included in its appendix) reveals that the
County

has

repeatedly,

and

unsuccessfully,

insisted

that

its

sheriff's officers do not perform work comparable to other law
enforcement units.

That continuing dispute seems to be at the

heart of this arbitration as well.

Resolution of that question

was a fact and policy issue for the arbitrator and PERC to
decide and we cannot conclude that the arbitrator's decision was
not supported by substantial credible evidence.
Moreover, prior arbitration awards indicated that in the
past, high turnover has been a problem for the Sheriff's Office,
with sheriff's officers leaving to take positions with other law
enforcement units.

Hence, the current arbitrator's concern with

stability of the work force seems well grounded even if he did
not explain it in detail.4

4

This arbitrator has handled previous arbitrations involving
these parties. While familiarity may make the arbitrator better
able to understand the parties' disputes, the arbitrator cannot
(continued)
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Finally, while the arbitrator focused much of his analysis
on the issue of comparability and the pattern of settlements
with other law enforcement units, he also considered the other
statutory factors.

Nothing in the record suggests that his

conclusion was unsupported by the evidence or that remanding
this

case

result.

for

further

explanation

would

produce

a

different

Perhaps one reason for the relatively brief discussion

of the County's financial issues is that there really are no
significant issues; unlike cases such as Essex County, supra,
where Essex County faced severe economic constraints, in this
case Somerset County is affluent, has consistently reduced its
taxes, and otherwise has not documented any financial problems
that would militate against the modest wage increase awarded
here.

Moreover, given that the County reached settlements with

all of its other law enforcement units, the arbitrator's award
of a similar wage package here is reasonable.

On this factual

record, we need not address the County's theoretical concern
with out-of-control spiraling wage inflation.
We agree with PERC that the arbitrator properly calculated
the total net economic changes for each year of the agreement.
N.J.S.A. 34:13A-16d(2).

To the extent not discussed here, the

(continued)
simply assume that PERC, or we, know the history, and he should
still provide a more detailed analysis of the relevant factors
including labor stability.
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County's

arguments

are

without

discussion in a written opinion.

sufficient

merit

to

warrant

R. 2:11-3(e)(1)(E).

Affirmed.
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