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PRELIMINARY STATEMENT

Currently before the New Jersey Board of Public Utilities (“BPU” and “Board”) is a
purported settlement with significant regulatory implications, arrived at without the participation
of the statutory representative of ratepayers and other parties to whom this Board has granted
participation due to their interest in this matter. The settlement was entered into nearly three
years after this matter was fully litigated and briefed. The settlement resulted from private
meetings that apparently occurred between unnamed representatives of Board Staff and Verizon
New Jersey, Inc. (“Verizon”). The New Jersey Division of Rate Counsel (“Rate Counsel”) and
other party participants were not included in these discussions and are only now being given the
opportunity to comment and object.
The result is a resolution that has no support in the record, a record based on stale data
now over three years old. This Stipulation would have the Board relinquish its authority to
oversee rates for basic residential service, residential installation, basic single-line business
service and Directory Assistance. It would immediately relinquish regulatory authority over
service quality for previously reclassified services and phase out after three to five years the
Board’s oversight of service quality standards for the services being reclassified here.

The

Stipulation leaves in limbo the other provisions of Verizon’s Plan for Alternative Regulation
(PAR) such as Opportunity New Jersey, reporting requirements, access rates and Verizon’s
obligation as Carrier of Last Resort. The Stipulation implicates and undermines important laws
and policies of this State, and is contrary to the public interest.
The manner in which this Stipulation has been reached is also an offense to the public’s
interests and legal rights. The Supreme Court of this state has repeatedly ruled that government
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must act fairly and openly when dealing with the public.

In University Cottage Club of

Princeton New Jersey Corp. v. New Jersey Department of Environmental Protection, 191 N.J.
38, 57 (N.J. 2007), the Court stated:
The due process standards incorporated in the New Jersey
Administrative Procedure Act provide a minimum standard for
agency conduct, but do not preclude an agency from acting fairly
and candidly in respect of those whose interests may be affected by
agency action. In other contexts we have noted that “government
has an overriding obligation to deal forthrightly and fairly with
property owners,” F.M.C. Stores Co. v. Borough of Morris Plains,
100 N.J. 418, 426, 495 A.2d. 1313 (1985), and have insisted that
“government must ‘turn square corners’ rather than exploit
litigational or bargaining advantages… “W.V. Pangborne & Co. v.
New Jersey Dep’t of Transp., 116 N.J. 543, 561, 562 A.2d. 222
(1989) (quoting F.M.C. Stores Co., supra, 100 N.J. at 426, 495
A.2d. 1313).
Here, the corners turned by Board Staff were not “square.” A settlement meeting was not
held by Board Staff as is customary in contested and litigated matters to discuss and address the
concerns of all of the parties. 1 Rate Counsel and other interested parties were presented with a
fait accompli when they were provided with an electronic copy of the Stipulation after the close
of business on Wednesday May 6, 2015. Adding insult to injury, Rate Counsel and interested
parties were only afforded seven business days to respond and provide comments. Due process
and fairness demand that interested parties and ratepayers receive more than “lip service” and an
opportunity to provide comments at the eleventh hour.

Administrative review of comments

submitted for consideration must be meaningful. Clearly public participation in the process
employed herein by Board Staff appears to have been a hollow afterthought.

1

/ Rate Counsel was recently approached by Verizon with a proposed settlement that closely resembles the
provisions of the Stipulation. Rate Counsel responded by indicating that it was willing to discuss some aspects of
the proposal but that it disagreed with other aspects. The next thing that happened was service of the signed
Stipulation at issue here.
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Not only is the procedure followed here unacceptable, the settlement itself is unsupported
by the record and contrary to law and public policy. The relief contemplated is unsupported by
any current reliable data and raises critical issues that will have serious consequences for New
Jersey’s plain old telephone service (“POTs”) customers. The greatest damage will likely befall
seniors, the disabled, families on fixed incomes, and low income residents, but any residential
and small business customer who seeks to purchase local telephone service from Verizon at
affordable rates will be affected. Moreover, the Board is also relinquishing its oversight of
Verizon’s service quality for previously reclassified services and after three to five years for the
services being reclassified here. The record herein is devoid of any current data or evidence to
address the existing state of competition for these services, and is insufficient to support a
finding that competition for these services exists in New Jersey. More importantly, the 2011
record below never addressed service quality issues, therefore, a finding to support the Board’s
decision to relinquish its oversight of service quality is premature and unsupported by any data
or evidence.
As this Stipulation violates both sound public policy and basic principles of due process,
Rate Counsel respectfully requests that this Board reject the settlement and reopen the matter to
permit interested parties to provide current data and evidence on the current state of competition
in New Jersey. The Board should also convene public hearings to allow interested parties a
meaningful opportunity to be heard.
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STATEMENT OF THE FACTS AND PROCEDURAL HISTORY

This matter stems from a request made by Verizon to the Board in a letter dated
November 14, 2007, requesting that the Board investigate the current state of competition for
mass market retail services provided by ILECs in New Jersey, which led to a proceeding In the
Matter of the Board’s Investigation Regarding the Reclassification of Incumbent Local Exchange
Carriers Services as Competitive BPU Docket No. TX07110873; and I/M/O the Application of
United Telephone Company of New Jersey d/b/a/ Embarq for Approval of a Plan for Alternative
Regulation, BPU Docket No. TO08060451 (“ILEC Reclass Phase I”). Following extensive
discovery, testimony and hearings on May 30, 2008, Verizon, Board Staff and Rate Counsel
jointly submitted a Stipulation of Settlement to the Board for approval which reclassified ILEC
services with the exception of (1) Residential basic exchange service; (2) Single line business
basic exchange service; (3) Non-recurring; charges for residence service connection and
installation; and (4) Residential Directory Assistance (“DA") services but allowed the ILEC to
adjust rates on the four rate regulated services on an annual basis for three years. The settlement
also called for a further proceeding after three years to re-evaluate the competitiveness of the
four rate-regulated retail services and other services if Rate Counsel sought reclassification on
the ground that they were no longer competitive. A similar Stipulation of Settlement was
submitted on June 27, 2008 regarding CenturyLink .Both Stipulations were approved by the
Board on August 20, 2008. In October 2011, pursuant to the Stipulations and the Board’s
August 20, 2008 Order, the Board initiated proceedings In the Matter of the Board’s
Investigations Regarding the Reclassification of Incumbent Local Exchange Carrier (ILEC)
Services as Competitive – Phase II, Docket No. TX11090570, (“ILEC Reclass Phase II”) to
determine the competitiveness of the four rate-regulated retail services. ILEC Reclass Phase II
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Order, October 13, 2011, at 1. Pursuant to N.J.S.A. 48:2-21.19(b) the Board stated its intent “to
review the necessary criteria and determine if ILEC services satisfy the elements of ease of
market entry, presence of other competitors, and availability of like or substitute services in the
relevant geographic area.” The Board stated further, “[i]n order to provide a full record and to
allow for an inclusive and transparent process, the Board proposes to conduct this hearing with
the input of any and all interested parties.” ILEC Reclass Phase II Order October 13, 2011, at.2.
Thereafter on November 30, 2011, the Board issued a Prehearing Order providing for a ninemonth schedule allowing for four rounds of discovery, three rounds of testimony, three public
hearings , and an evidentiary hearing followed by initial and reply briefs before final Board
action. Those proceedings did in fact occur, with an evidentiary hearing held on July 17, 2012
and public hearings held on November 15 and 19, 2012.
After that, the matter remained dormant for two and one-half years. Then, on May 6,
2015, the Board released via electronic format after the close of business a Stipulation of
Settlement negotiated by Board Staff and Verizon, reclassifying the remaining four rateregulated services as competitive, allowing price capped rate increases under a five year
schedule, and relinquishing the Board’s authority to review service quality issues immediately
for customers subscribing to services previously rate regulated, and at year three or potentially
year five for customers subscribing to basic local residential and single-line business service.
The Board requested that Rate Counsel and other interested parties submit comments by May 15,
2015. See, May 6, 2015, cover letter issued by Board Secretary annexed to the Stipulation of
Agreement. The matter has been listed on the Board’s Agenda for May 19, 2015.
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POINT I

THE PROCEDURE EMPLOYED IN ARRIVING AT THE
STIPULATION VIOLATES THE DUE PROCESS RIGHTS OF
RATEPAYERS AND OTHER PARTIES AND CANNOT FORM THE
BASIS OF THE BOARD’S DECISION

This matter was initiated in October 2011 and was fully litigated as a
contested case. The parties exchanged discovery, filed testimony, and conducted evidentiary
hearings before Commissioner Asselta and the record was closed. After which, the matter
remained inactive, until at some point, BPU staff and Verizon apparently commenced settlement
discussions. Rate Counsel and other parties were not at the table and were not included in those
discussions. Release of the Stipulation was made on May 6, 2015, seeking comments by May 15.
The Parties were not permitted to know who was at the negotiating table, or the specific data and
evidence relied upon to ensure that the statutory criteria for reclassification under N.J.S.A. 48:221.19(b) have been met. In short, the parties who were not at the negotiating table have no basis
to understand how settlement terms were arrived at or why they are justified, given the fact that
the evidence and data is over three years old and is stale. This procedure is manifestly unfair to
the public and violates ratepayers’ due process rights.
The Stipulation goes well beyond the scope of the record in this case and the issues that
were tried over two years ago. In the public notice issued in this case, the issue was described as
the “possible reclassification of certain Verizon New Jersey services as competitive.” The
Notice went on to state that “[w]hen the Board determines retail services to be competitive, it no
longer regulates, fixes or prescribes the rates of those services.” See, Notice of Public Hearing
attached hereto. The notice states further that “[s]hould the Board, at the close of the proceeding,
determine that these are competitive services; the Board would no longer regulate the rates of
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these services.” Id. The Notice did not discuss changes to service quality standards, or any
changes outside of impacts on the regulation of rates. The evidence entered into the record by
the parties related to the statutory criteria set forth in N.J.S.A. 48:2-21.19(b), but changes to
service quality standards or any other factors outside of rate regulation were not addressed. Yet
the Stipulation, in paragraph 20, only retains service quality regulation for customers subscribing
to basic local exchange services. For them, service quality standards will only remain for three
or possibly five years. This provision is outside the scope of this proceeding and the public was
not given fair notice that it would be addressed herein.
The Stipulation is also procedurally deficient and should not be approved because it fails
to provide the public with notice of whether, or how, the criteria for reclassifying
telecommunications services under N.J.S.A. 48:2-21.19(b) were met. Those findings must be
made in order for the Board to find Verizon’s services competitive. Yet the Stipulation is silent
as to how the evidence in the record would support such findings or why evidence to the contrary
was rejected. The Stipulation merely states that the signatory parties “agree that certain exhibits
moved into evidence during the evidentiary hearing and the transcript responses support this
Stipulation.” It then cites essentially the entire record without indicating which portions the
Signatory parties believe support the provisions of the Stipulation. This is not sufficient to
satisfy due process. Due process requires that litigants be apprised of the reasons for the Board’s
decision and a simple cite to the entire record is insufficient.
The procedural irregularities in this case require that the Board reject this stipulation and
conduct further proceedings to refresh the record and allow the public fair notice and opportunity
to be heard. The Board should not review this Stipulation until it has conducted additional public
hearings providing the public with adequate notice and an opportunity to comment on the terms
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of the Stipulation. Under N.J.S.A. 48:2-21.19(b), the Board must provide “notice and hearing”
before it determines whether a telecommunications service is a competitive service. IMO the
Application of Bell Atlantic-New Jersey for Approval of its Plan for Alternative Regulation, 342
N.J. Super. 439 (App. Div. 2001). While public hearings were held in this matter in November
2012, the passage of time and the specific notices issued are insufficient to provide the public
with meaningful notice and opportunity to be heard regarding the provisions of this Stipulation.
2

While the Notice of those hearings mentioned the potential that Verizon’s rates would be

deregulated, it made no mention of potential rate increases, no discussion of service quality, and
no mention of the impact the Board’s action in this case would have on other provisions of
Verizon’s PAR. Those stale and incomplete notices cannot be deemed sufficient to provide the
public with notice of the terms of this Stipulation.

Before ending a century of consumer

protection in this area, and before abandoning consumers who continue to rely on these services,
the Board should at least hold a public hearing to provide an appropriate opportunity for the
public to be heard.
The Board should also refresh the record before determining whether to approve the
stipulation. The evidentiary hearing was held in this case nearly three years ago. It is selfevident that any reliance on dated evidence and data would be manifestly unfair to the public
interest which must always be the paramount consideration when the Board makes a decision
that will impact on ratepayers. Rate Counsel submits that the Stipulation in this matter based on
stale three year old data and evidence is inappropriate and contrary to the requirements of
N.J.S.A. 48:2-21.19(b).

2

/ While additional public hearings were not held when the Board approved the settlement with Century Link in this
case, that settlement did not deregulate basic services, did not end Century Link’s PAR, even though it did include
modest rate increases. However, that settlement occurred approximately two and a half months after the public
hearings, not two and a half years.
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The telecommunications market in New Jersey has changed dramatically in the last few
years, many providers have either merged or simply left the state and no longer provide the
services that have been reclassified under this Stipulation. The Board is under a statutory
obligation to determine the true state of competition before reclassifying any telecommunications
services as effectively competitive. The staleness of the evidence cited in support of the
Stipulation of Settlement, which is more than three years old makes it insufficient to provide a
legitimate basis to reclassify the four rate-regulated retail services addressed in the Stipulation as
competitive.
POINT II

THE STIPULATION DOES NOT SATISFY THE CRITERIA SET
FORTH IN N.J.S.A. 48:2-21.19(b) AND IS CONTRARY TO THE
PUBLIC INTEREST
Before reclassifying telecommunications services, the Board is statutorily required “to
address at a minimum the three prongs of the test prescribed under N.J.S.A. 48:2-21.19(b). Also
the Board must determine whether the ILEC services at issue in this matter are sufficiently
competitive to permit reclassification, which would remove the Board’s ability to regulate the
rates for the relevant services, N.J.S.A. 48:2-21.19(a), while ensuring that the public interest will
be served.” ILEC Reclass Phase II Order Adopting Stipulation and Agreement between
CenturyLink and Rate Counsel, BPU Docket TX11090570, March 20, 2013, at p. 3. This matter
is governed by that statutory requirement, and thus the Board must clearly address at a minimum
the three prongs of the statutory test before reclassifying services as competitive.

The

Stipulation is vague and open ended as to what evidence supports a determination that sufficient
competition exists as to the remaining four rate-regulated retail services

to justify

reclassification of Verizon’s services as competitive. It is also vague and open-ended with
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respect to other services that will be impacted by this Stipulation and reaches well beyond the
rate relief that was the subject of this case. The Stipulation is contrary to the public interest, the
governing statute and the record. It should be rejected.

A. The Stipulation Is Not Consistent With the Language or the Intent of N.J.S.A. 48:221.19
The Stipulation entered into by Board Staff and Verizon is contrary to both the language
and intent underlying N.J.S.A. 48:2-21.19(b), which was enacted to protect ratepayers. Both the
statute and intent are clear and unambiguous. The Legislature declared the State policy to (1)
maintain universal telecommunications service at affordable rates; and (2) ensure that customers
pay only reasonable charges for local exchange telecommunications services…” and only relieve
interexchange telecommunications carriers from traditional utility regulation, when “whether
measured by the number of interexchange companies operating in New Jersey, the variety and
number of services and/or competitive alternatives, or barriers to entry,” demonstrate that
competition for service exists. N.J.S.A. 48:2-21.16.
N.J.S.A. 48:2-21(b) and (c) prohibit the Board from fixing or increasing rates and/or
reclassifying existing services absent a plenary hearing and a determination that the rates are just
and reasonable; and under N.J.S.A. 48:2-21.19(b) requires that reclassification of a service as
competitive be grounded in a finding that at a “minimum shall include evidence of ease of
market entry; presence of competitors; and the availability of like or substitute services relevant
to the geographic area.”
Verizon has not demonstrated that its application satisfies the statutory criteria. At the
very least, the evidence proffered by Rate Counsel at the evidentiary hearings raises material
issues of fact regarding eachof the three factors that must be considered. Those issues of fact
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must be resolved before the Board can make any finding that sufficient competition exists to
justify deregulating these services.
Verizon’s request for relief was based upon its claim that competition is leading to losses
for these services. However, Rate Counsel was able to demonstrate that the alleged competition
does not exist and that in fact these services generate positive revenue.

3

Rate Counsel was also

able to demonstrate that in New Jersey, during 2006 and 2007, after the Board reclassified
multiline business services and business Directory Assistance as competitive, Verizon NJ and
various competitive local exchange carriers (“CLECs”) implemented rate increases and new
charges; for example, business rates increased by a range of 31-68%. 4 In January 2008, Verizon
increased those rates further by an additional 9% and increased local per minute message rates
by 21%, a rate 8 cents higher than rates charged for long distance. 5 Rate Counsel submitted as
part of its post-hearing brief a Statement of Facts and Conclusions of Law, which is incorporated
by reference herein. These proposed findings contain specific cites to the record supporting Rate
Counsel’s position that Verizon failed to meet its burden of proof, and failed to satisfy the three
prongs under N.J.S.A. 48:2-21.19(b) to warrant reclassification of the four rate-regulated retail
services that would now be deemed competitive. 6 More importantly, the proceedings did not
include a review of service quality, 7 so there is no data in the record whatsoever to support the
Board relinquishing its authority to continue to monitor and regulate service quality.

3

/ Rate Counsel Initial Brief, Reclass Phase II – BPU Docket TX 11090570, dated October 2, 2012, at pp. 39-49.
/ Rate Counsel Initial Brief, Reclass Phase II – BPU Docket TX 11090570, dated October 2, 2012, at p. 3.
5
/ Id.
6
/ Rate Counsel will be referencing throughout comments herein specific sections to Attachment G of Rate
Counsel’s Initial Brief, dated October 2, 2012, titled: Findings of Fact and Conclusions of Law. Rate Counsel has
not attached this document because the attachment contains proprietary data. However, all of the parties to this
proceeding received both public and redacted versions when Rate Counsel’s Initial Brief was filed in October 2012.
4

7

/ I/M/O Reclass Phase II – BPU Docket TX11090570, Prehearing Order, dated 11/30/2011 under point 1. Nature
of Proceedings and Issues to Be Resolved, at p. 3. See also copy of Board of Public Utilities Public Notice of
Hearing alerting the public that three public hearings would be conducted in this matter, providing the dates, time
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Ensuring that there is adequate evidence to support a finding of competitiveness is not
simply an academic exercise, it has significant and concrete impacts on Verizon’s customers. To
provide some perspective, Rate Counsel notes that New York deregulated Verizon in 2006, by
January 2008, Verizon’s rates for caller ID had increased by 300%, and business line rates had
increased by 10%. In Ohio, rates for Verizon’s call forwarding feature rose by 300% in a period
of two years, and Verizon followed this same approach in California once deregulated. 8
Thus, the history in New Jersey and the experience in other states tell us that as a
company deregulates, rates go up, not down. A recent report released on April 30, 2012 found
that in 17 of 20 states that had deregulated telephone service, consumers saw rate increases. 9 In
a truly competitive market this would not occur. These actions provide compelling evidence that
competition does not exist and that Verizon NJ would likely impose similar increases on
residential customers if the Board approves the Stipulation. 10
Although the Stipulation does not specify the basis for Board Staff’s agreement to the
terms of the Stipulation, Rate Counsel has serious concerns that Board Staff may have accepted
Verizon’s unsubstantiated argument that wireless and cable are substitutes for wireline service. 11
Rate Counsel’s data and evidence submitted in 2011 demonstrated that wireless and cable are not
true substitutes for plain old telephone service (“POTs”) and are not reliable. 12 The FCC has

and location of each public hearing and providing notice of the issues to be covered within the proceeding. Service
Quality was not one of the issues listed by the Board in its Notice.
8

/ Rate Counsel Rebuttal Testimony of Susan M. Baldwin and Sarah M. Bosley at p.3. See also: Since deregulation,
landline costs skyrocket, reporting that the monthly cost of measured AT&T phone service has soared more than
260% since 2008. http://articles.latimes.com/2013/dec/05/business/la-fi-lazarus-20131206
9

/ Rate Counsel Rebuttal Testimony of Susan M. Baldwin and Sarah M. Bosley at page 45, fn 84.
/ Rate Counsel’s Initial Brief dated October 2, 2012, Attachment G, at paragraphs 25, 26, 27, 28, 29, 30, 44, 46 and
47.
11
/ Id., at paragraphs 19, 20, 21, 22, 23, 24, 51, 52, 53, 54, 55, 56, 57, 58 and 59.
12
/ Id., at paragraphs 28, 29, 30, 31, 32, 33,34, 35 and 36.
10

12

acknowledged that some wireless service disruptions may be unavoidable during emergencies
noting that Superstorm Sandy disabled approximately 25 percent of cell sites in the affected
region, with more than 50 percent of cell sites disabled in the hardest-hit counties. 13
The FCC further states:
There is no guarantee that your phone will work in an area, even if it is included
on a wireless service providers’ published coverage map. Just because a wireless
service provider generally advertises service to an area, there may be several
reasons why the service is not reliably available in all locations. Although
wireless service providers attempt to design their networks to eliminate dropped
calls, busy signals and dead zones, no network is perfect, so coverage breaks
within the general coverage areas are still possible. Specific and/or updated
information may not be available on maps provided by the wireless service
provider, because coverage is frequently changing.” 14
In addressing 911 issues, the FCC similarly warned consumers: “While wireless phones
can be an important public safety tool, they also create unique challenges for emergency
response personnel and wireless service providers. Since wireless phones are mobile, they are
not associated with one fixed location or address. While the location of the cell site closest to the
911 caller may provide a general indication of the caller's location, that information is not always
specific enough for rescue personnel to deliver assistance to the caller quickly.” 15 Wireless
technology may also be incompatible with certain medical and safety apparatuses, such as Life
Alert necklaces and equipment used to upload data from pacemakers. These issues are currently
being reviewed by the FCC. 16

13

/FCC Proposes Action To Spur Improvements in Wireless Network Reliability During Disasters, News Release
dated September 26, 2013 connected to a Notice of Proposed Rulemaking, (FCC 13-125), PS Docket No. 13-239.
14

/ https://www.fcc.gov/guides/understanding-wireless-telephone-coverage-areas. FCC website, updated: October
17, 2014.
15

/ https://www.fcc.gov/guides/wireless-911-services. FCC website, updated: December 5, 2014.

16

/ Verizon, AT&T leaving landline phone networks to rot, complaint say, FCC urged to investigate complaints that
customers were forced off landlines. By Jon Brodkin, May 13, 2014: http://arstechnica.com/techpolicy/2014/05/verizon-att-forcing-customers-off-landline-phones-complaint-says/; See also: I/M/O Technology
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Wireless and cable telephony options are simply not as reliable or as safe as landlines,
nor do they offer a price constraint on wireline service. On the issue of pricing, wireless and
cable telephone services are higher priced. Often in order to realize a savings, wireless and cable
telephone service has to be purchased as part of a bundled offering which means customers will
have to pay for extra services, bells and whistles that certain consumers may not be able to afford
or simply do not want.
Moreover, because wireless and cable do not constrain wireline prices, once reclassified
as competitive and deregulated, Verizon will effectively have a monopoly when it comes to
landline service and that will cost customers more. Rate Counsel’s evidence in 2011
demonstrated that there are insufficient competitors in New Jersey offering the same type of
service for residential and small one-line businesses to provide price restraint on Verizon from
increasing the price of its basic local service. 17 These material issues of fact remain open and are
contested by Rate Counsel. The Stipulation under review does not indicate how these issues
have been resolved or why the Board Staff believes the statutory criteria have been satisfied. A
mere recitation that the Stipulation is supported by the entire record is not enough. Without
findings and a basis in the record, the Stipulation should not be approved. At the very least, the
Board should reopen the record and provide the parties with an opportunity to solicit discovery
and provide current evidence on the three minimum prongs of the statute to assess the true state
of competition in New Jersey before reclassification of the four retail services may occur.

Transitions, Verizon NY Short-Term Network Change (Belle Harbor, NY) Report No. 2351, 2353, Verizon Virginia
Short-Term Network Change (Ocean View, Virginia) Report Nos. 2352, 2354, GN Docket 13-5, and AT&T Petition
to Launch a Proceeding Concerning the TDM-to-IP Transition, GN Docket 12-353, Motion of NASUCA for Stay
Pending Resolution of Other Proceedings, Interim Objections, Comments and Remarks on Verizon Network Change
Notifications, May 20, 2014.
17

/ Rate Counsel’s Initial Brief dated October 2+, 2012, Attachment G, paragraphs 11, 12, 13, 15, 16, 17, and 60
through 74.
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B. The Stipulation Improperly Removes BPU Oversight Over Service Quality
Paragraph 20 of the Stipulation provides:
The Signatory Parties agree that the service quality standards set forth by prior decisions
of the Board will continue to apply to residential basic local exchange service and single
line business basic exchange service for three years. At the close of year three, the Board
will then determine whether these service quality standards should apply for the
remaining two years.
While this provision may appear to be maintaining Verizon’s service quality obligations
and the Board’s oversight of Verizon’s service quality, it in fact represents a radical change in
the Board’s regulation of service quality. When approving Verizon’s current PAR, PAR-2, in
2003, the Board reclassified various services, including multi-line business service, CallForwarding, Call Waiting, and Caller ID. While the rates for those services were deregulated,
the Board did not relinquish control or oversight of service quality. Indeed, the PAR-2 includes
comprehensive retail service quality standards and procedures for Board monitoring and
review. 18 These standards are based on “Carrier to Carrier Guidelines” and apply to all services,
not just rate regulated services. (PAR-2 Order at 61, and attachment B). The PAR-2 even
includes provisions that set forth the actions that will be taken if Verizon fails to comply with its
service quality benchmarks. (PAR-2 Order, Attachment A, attached hereto)..
The Board has had occasion to enforce these service quality standards against Verizon.
As recently as 2012, the Board opened up an investigation regarding service quality problems in
Cumberland County. IMO the Board’s Review of Verizon New Jersey, Inc’s Service Quality
Issues, Docket No. TO12020156, March 12, 2012. That Order at page 2, states:
The PAR-2 is a comprehensive plan which, among other things, contains a set of 21
performance standards agreed to by the company, which set forth the minimum service
18

/ I/M/O the Application of Verizon New Jersey for Approval (i) of a New Plan for an Alternative Form of
Regulation and (ii) to Reclassify Multi-line Rate Regulated Business Services as Competitive, BPU Docket No.
TO01020095, Decision and Order, August 17, 2003, (“PAR-2 Order”) at 59-82 and Attachment B. Attachment B is
attached hereto.
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quality standards that the company must meet. Compliance with the service quality
standards is an integral part of the success of the alternative regulation plan. The
standards measure, among other things, out of service repair data, repair commitments
negotiated with customers, installation intervals and customer contact information.
The PAR-2 includes these reporting requirements designed to provide indicia of
compliance with the PAR-2. These data, along with input from actual users of Verizon’s
services, are reviewed by Board Staff. Based up[sic] information provided by the
company through its quarterly reports, coupled with the number of complaints received
by the Board there is a concern that service quality problems exist in VNJ’s service
territory.
Statewide, the Board's Division of Customer Assistance data show that the
number of Verizon service complaints received in 2010 was 19% higher than the number
of Verizon service complaints it received in 2002, despite the fact that the number of
monthly accounts reported by Verizon declined in those 9 years. In 2011, Verizon service
declined even further. When compared to 2002, service complaints increased 28% while
the number of accounts reported by Verizon further declined. The growing number of
service complaints has reached levels that require the Board, sua sponte, to initiate an
investigation into the magnitude and causes of the service related issues which are
impacting consumers in New Jersey.
Specifically, this past month the Board was advised of significant service related
issues prevalent in Verizon’s service territory in Cumberland County. Board Staff has
been made aware of serious issues concerning the provision of safe, adequate and proper
landline service in at least two communities….
Therefore, the number of complaints and the severity and frequency of service
outages and the duration of the service related issues, lead the Board to conclude that
there needs to be a review to determine if the complaints reflect systemic problems, and if
so, what measures, should be taken by the Company to rectify the situation.
The Board has also been asked to look into Verizon’s plan to discontinue service to certain
coastal towns after Hurricane Sandy and replace landline service in those areas with a wireless
device that does not provide comparable service and cannot be used with certain medical devices
and alarm systems. 19 (AARP petition). These cases demonstrate that the Board’s continued
oversight of service quality is clearly needed.

19

/ Request for Investigation: Verizon New Jersey’s Plan to Discontinue Current Wireline Service Offerings, filed by
AARP, July 29, 2013. Attached hereto.
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Paragraph twenty of this Stipulation, however, contains a significant change in BPU’s
regulation of Verizon service quality. If the Stipulation is approved, the Board will no longer
regulate service quality for customers other than those who subscribe to basic local exchange
service. For those customers, service quality standards will certainly be ended after five years
and perhaps sooner. This will have a substantial impact on customers. Many customers rely on
landlines in connection with pacemakers and other medical equipment as well as alarm systems.
If the quality of service on their lines is permitted to deteriorate, they will lose that important
lifeline. This change in the Board’s oversight of service quality is thus contrary to the public
interest and should be rejected.
This provision is also unsupported by the record. The Board’s regulation of service
quality was not an issue in this case. 20 It was not addressed in the evidence submitted by the
parties, and was not included in the notice to the public of the issues that would be addressed.
That notice simply stated that
•

“When the Board determines retail services to be competitive, it no longer
regulates, fixes or prescribes the rates of those services.”

•

“Should the Board, at the close of the proceeding, determine that these are
competitive services; the Board would no longer regulate the rates of these
services.” 21

No mention was made in the public notice that the Board’s regulation of service quality would be
addressed in this proceeding and no evidence was proffered to support a resolution of this
proceeding that would alter the Board’s regulation of service quality. The Stipulation should

20

/ I/M/O Reclass Phase II – BPU Docket TX11090570, Prehearing Order, dated 11/30/2011 under point 1. Nature
of Proceedings and Issues to Be Resolved, at p. 3. See also, copy of Board of Public Utilities Public Notice of
Hearing alerting the public that three public hearings would be conducted in this matter, providing the dates, time
and location of each public hearing and providing notice of the issues to be covered within the proceeding. Service
Quality was not a part of the issues listed by the Board in its Notice and it was a part of the proceeding.
21
/ The Notice is attached hereto.
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therefore be rejected as its provisions are not supported by the record and were not fairly noticed
to the public.
For the Board to abandon consumers and leave them at the mercy of Verizon with respect
to service quality is an abrogation of its duty under the law to ensure safe adequate and proper
service – even from a telephone utility. See, N.J.A.C. 14:10-5.6 (c) (5) (providing that the Board
shall monitor the competitiveness of reclassified services, including whether the carrier is
providing safe, adequate or proper service.) This Stipulation, as it relates to the regulation of
service quality is clearly not in the public interest and therefore it should not be approved. If the
Board determines to approve the Stipulation despite these issues, it should at the very least
modify the Stipulation to make clear that the service quality standards set forth in PAR-2 remain
in effect for all customers.
C. The Rate Increases Set Forth in the Stipulation Are Not Just and Reasonable and
are Not Supported by the Record.
The terms of the Stipulation allow for phased rate increases across a five year period
resulting in a 36% increase. However the rate increases are not substantiated by the record.
Although during the prehearing stage of this matter Rate Counsel argued that costs should be
part of this proceeding, “Verizon and CenturyLink (“ILECs”) insisted that cost was not an issue
and the cost issue was carved out of the proceeding by Board Staff. Therefore, the ILECs were
not required to provide cost data, cost models or cost survey that would generally accompany a
proceeding seeking adjustment of rates. 22
The Board is under a duty to make findings of fact, based on the record created at the
evidentiary hearings to support its decision. The Board may not simply rely on the Stipulation or
on Staff’s recommendations contained therein, nor may the Board rely on representations made
22

/ Reclass Phase II , BPU Docket No. TX11090570, Transcript of Hearing Before Commissioner Asselta, July 17,
2012, at p. 179, lns. 1-5.
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by the Company that objecting parties have not had the opportunity to challenge. I/M/O the
Revision of Rates Filed by Redi-Flo Corp., 76 N.J. 21, 24 (1978). The Legislature has expressly
reserved to agency heads, in this case the Board itself, the power to decide contested cases.
N.J.S.A. 52:14F-7; In re Appeal of Certain Sections of Uniform Administrative Procedure Rules,
90 N.J. 85, 94 (N.J. 1982). The Board must therefore make findings of fact, based on the record
created at evidentiary hearings to support its decision. The record below is devoid of any cost
analysis or data upon which to justify or confirm that the rate increases contemplated under the
Stipulation are reasonable.
The Board’s responsibility for regulating the State’s public utilities is an important one.
As New Jersey Supreme Court stated, “the system of rate regulation and the fixing of rates
thereunder are related to constitutional principles which no legislative or judicial body may
overlook.” In re Industrial Sand Rates, 66 N.J. 12, 23 (1974). The Board is responsible for
protecting the property rights of both utilities and their customers:
… if the rate for the service supplied be unreasonably low it is
confiscatory of the utility’s right of property, and if unjustly and
unreasonably high … it cannot be permitted to inflict extortionate and
arbitrary charges upon the public. Id. at 24.
In this regard, the New Jersey Supreme Court has recognized that the rights subject to the
Board’s protection “inher[e] in the public which pays as well as the entity that receives.” Id.
Likewise, the Court has noted, “N.J.S.A. 48:2-13 charges the Board with the task of overseeing
the operations of all public utilities in accordance with the purposes of the Public Utilities Act,
and foremost among these responsibilities is its duty to ensure that rates are not excessive.” In re
Redi-Flo Corp., 76 N.J. at 39.
The record below is devoid of any cost surveys, cost models or empirical evidence to
demonstrate that the increases are warranted or required. As such, the increases in residential
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rates agreed to by Board Staff under the Stipulation should not be approved without justification
in the record.

D. The Terms of the Stipulation are Vague and Ambiguous as to Other Obligations
Required by Verizon’s PAR and Therefore the Stipulation Must be Rejected or
Modified.
The Stipulation makes clear that Verizon’s four remaining regulated services, i.e.,
residential basic exchange service, single line basic exchange service, residential connection and
installation , and directory assistance, are “reclassified as competitive services at this time under
N.J.S.A. 48:2-21.19(b).” As a result, “the board shall not regulate, fix, or prescribe the rates, tolls
charges, rate structures, terms and conditions of service, rate base, rate or return, and cost of
service of competitive services.” N.J.S.A. 48:2-21.19(a). The statute also provides that once
services are declared competitive, the carrier cannot be required to file tariffs or post its rates,
although it must post the “terms and conditions” of these services on its website (or in hard copy
on request). Id.
The Stipulation is silent, however, on many other issues that are implicated by the finding
that these last four services are competitive. As noted above, Verizon is currently regulated
under a Plan for Alternative Regulation that was approved in an August 19, 2003 Order of the
Board. PAR-2 Order That Order approved the PAR-2 which stated that it “replaces Verizon
New Jersey’s …existing plan and governs those services that remain Rate Regulated under the
Telecommunications Act of 1992, N.J.S.A. 48:2-21.16 et seq.” PAR-2 Order, Attachment A
(attached hereto). With the reclassification of those remaining services as “competitive,” and the
statutory prohibition against the Board regulating the rates, terms and conditions of service of
competitive services, this Stipulation would, by a strict reading of the statute, bring the terms of
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PAR-2 to an end. With the expiration of the PAR, the following provisions may also expire:
Opportunity New Jersey
PAR-2 confirmed Verizon’s obligation to comply with its commitment to provide
universal broadband access under PAR-1. Although that commitment was modified in a recent
Order currently on appeal, I/M/O Verizon New Jersey Inc.’s Alleged Failure to Comply with
Opportunity New Jersey Commitments, BPU Docket No.TO12020155, April 23, 1014, at. 2-5,23
the Board did not eliminate the ONJ obligation in its entirety. Since the PAR is the legal
document that requires compliance with ONJ, if the PAR no longer exists, that legal requirement
may be eliminated.
ONJ is an important program aimed at ensuring that all New Jerseyans have access to 21st
century technology. It was an essential part of the Agreement in establishing the initial PAR and
is essential to ensure that all residents of New Jersey have access to broadband. The Board
should reject the Stipulation because it does not adequately ensure compliance by Verizon with
its ONJ obligations and therefore it is not in the public interest. If the Board does approve the
Stipulation, any order issued by the BPU in this matter should make clear the Verizon retains the
obligation to comply fully with the ONJ requirements.
Reporting requirements
Even after the Board reclassifies telecommunications services as competitive; it retains
the obligation to monitor the competitiveness of these services. N.J.S.A. 48:2-21.19, N.J.A.C.
14:10-5.6. In fact, N.J.S.A. 48:2-21.19(c) specifically authorizes the Board to require continued
reporting as “necessary to monitor the competitiveness of any telecommunications service.”

23

/ Appealed by the Division of Rate Counsel on May 27, 2014, Appellate Docket No.: A-004352-13T3, awaiting
oral argument.
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Here, however, no provision is made for continued reporting except for an annual report of the
number of residential and single line business local exchange customers in service. (Stipulation
para. 21). The reporting requirements in the PAR-2 would appear to be removed by this
Stipulation.

Those provisions require Verizon to submit information on service quality,

infrastructure deployment, and reporting that would allow the Board to continue to monitor
competitiveness. PAR-2 Order, Attachment A (attached hereto). See also, N.J.A.C. 14:10-5.6.
The lack of any reporting by Verizon will prevent the Board from fulfilling its duty to continue
to monitor the competitiveness of these services. Thus, the Stipulation is inconsistent with
applicable statutes and regulations and should be rejected. If the Board decides to approve this
Stipulation notwithstanding the concerns expressed herein, it should require that the reporting
requirements of PAR-2 be continued in full by Verizon.
Obligations as Carrier of Last Resort (COLR) and Access Rates
Questions also remain regarding the effect reclassification will have on Verizon’s carrier
of last resort (“COLR”) obligations pursuant to N.J.S.A.48:2-23, and access rates.
Reclassification of basic local exchange service should not have any effect on intrastate access
rates that Verizon charges the Competitive Local Exchange Carriers (“CLECs”) that compete
with Verizon. 24
Moreover, Verizon’s obligation to serve under N.J.S.A.48:2-23 supersedes the provisions
of this Stipulation. Carriers also may not discontinue service without seeking and obtaining
federal approval to do so. Rate Counsel notes, that although 47 U.S.C. section 214(e) does not
use the term carrier of last resort obligation, the fact that carriers must obtain federal approval to

24

/ In the Matter of the Board’s Investigation and Review of Local Exchange Carrier Intrastate Exchange Access
Rates, Docket No. TX08090830.
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